South Dakota Divorce Laws

TITLE 25 DOMESTIC RELATIONS
CHAPTER 25-1 VALIDITY AND PERFORMANCE OF MARRIAGES
25-1-1. Marriage defined--Consent and solemnization required.

Marriage is a personal relation, between a man and a woman, arising out of a civil contract to
which the consent of parties capable of making it is necessary. Consent alone does not constitute a
marriage; it must be followed by a solemnization.

25-1-39. Marriage voidable if party physically incapable or consent obtained by fraud or
force.

If either party to a marriage be incapable from physical causes of entering into the marriage state
or if the consent of either be obtained by fraud or force, the marriage is voidable.

CHAPTER 25-3 ANNULMENT OF MARRIAGE
25-3-1. Former marriage as ground--Party bringing action--Time of action.

A marriage may be annulled by an action in the circuit court to obtain a decree of nullity if the
former husband or wife of either party was living at the time of the marriage, and the marriage
with such former husband or wife was then in force. An action to obtain a decree of nullity of
marriage for causes mentioned in this section must be commenced by either party during the life of
the other, or by such former husband or wife.

25-3-2. Unsound mind as ground--Party bringing action--Time of action.

A marriage may be annulled by an action in the circuit court to obtain a decree of nullity if either
party was of unsound mind at the time of the marriage, unless such party, after coming to reason,
freely cohabitated with the other as husband or wife. An action to obtain a decree of nullity of
marriage for causes mentioned in this section must be commenced by the party injured, or relative
or guardian of the party of unsound mind, at any time before the death of either party.

25-3-3. Legitimacy of children after annulment for former marriage or mental illness.

Where the marriage is annulled on the ground that a former husband or wife was living, or on the
ground of mental illness, children begotten before the judgment are legitimate and succeed to the
estate of both parents.

25-3-4. Annulment of underage marriage--Party bringing action--Time of action.

A marriage may be annulled by an action in the circuit court to obtain a decree of nullity if the
party in whose behalf it is sought to have the marriage annulled was under the age of legal consent
at the time of the marriage, and such marriage was contracted without the consent of his or her
parents or guardian or person having charge of him or her, unless, after attaining the age of
consent, such party for any time freely cohabitated with the other as husband or wife. An action to
obtain a decree of nullity of marriage for causes mentioned in this section must be commenced by
the party to the marriage who was married under the age of legal consent, within four years after
arriving at the age of consent, or by a parent, guardian, or other person having charge of such
nonaged male or female, at any time before such married minor has arrived at the age of legal
consent.

25-3-5. Forced consent as ground--Party bringing action--Time of action.

A marriage may be annulled by an action in the circuit court to obtain a decree of nullity if, at the
time of the marriage, the consent of either party was obtained by force, unless such party



afterwards freely cohabitated with the other as husband or wife. An action to obtain a decree of
nullity of marriage for causes mentioned in this section must be commenced by the injured party,
within four years after the marriage.

25-3-6. Fraud as ground--Party bringing action--Time of action.

A marriage may be annulled by an action in the circuit court to obtain a decree of nullity if, at the
time of the marriage, the consent of either party was obtained by fraud, unless such party
afterwards, with full knowledge of the facts constituting the fraud, freely cohabitated with the other
as husband or wife. An action to obtain a decree of nullity of marriage for causes mentioned in this
section must be commenced by the party injured, within four years after the discovery of the facts
constituting the fraud.

25-3-8. Physical incapacity as ground for annulment--Party bringing action--Time of
action.

A marriage may be annulled by an action in the circuit court to obtain a decree of nullity if either
party was at the time of the marriage physically incapable of entering into the marriage state, and
such incapacity continues and appears to be incurable. An action to obtain a decree of nullity of
marriage for causes mentioned in this section must be commenced by the injured party, within four
years after the marriage.

25-3-9. Parties bound by annulment.

A judgment of nullity of marriage is conclusive only as against the parties to the action and those
claiming under them.

25-3-10. Provision for maintenance--Vacation or modification.

When an annulment is granted pursuant to this chapter, the court may provide for such
maintenance of a former spouse as the court may deem just and may, at any time, vacate or
modify such maintenance.

25-3-11. Provisions for child custody and support--Vacation or modification.

In an action for annulment the court may, before or after judgment, give such direction for the
custody, care, and education of the children of the marriage as may seem necessary or proper, and
may at any time vacate and modify the same.

25-3-12. Report to Department of Health on annulments.

The clerk of court in every county shall report information of each annulment of marriage filed in
the office of the clerk of court, on forms prescribed and furnished by the Department of Health and
approved by the state court administrator of the Unified Judicial System. The forms shall be mailed
or delivered to the South Dakota Department of Health within forty days after the entry of the final
order or decree of the circuit court.

CHAPTER 25-4 DIVORCE AND SEPARATE MAINTENANCE
25-4-1. Marriage dissolved only by death or divorce--Status of parties after divorce.
Marriage is dissolved only:

(¢H) By the death of one of the parties; or

2 By the judgment of a court of competent jurisdiction decreeing a divorce of the
parties. The effect of such judgment is to restore the parties to the state of unmarried persons.

25-4-2. Grounds for divorce.

Divorces may be granted for any of the following causes:
(€D Adultery;



2) Extreme cruelty;

3) Willful desertion;

4) Willful neglect;

(5) Habitual intemperance;
(6) Conviction of felony;

(7) Irreconcilable differences.

25-4-3. Adultery defined.
Adultery is the voluntary sexual intercourse of a married person with one of the opposite sex to
whom he or she is not married.

The effective date of this section is July 1, 1984.

25-4-4. Extreme cruelty defined.

Extreme cruelty is the infliction of grievous bodily injury or grievous mental suffering upon the
other, by one party to the marriage.

25-4-5. Willful desertion defined--Special conditions applicable.
Willful desertion is the voluntary separation of one of the married parties from the other with intent
to desert.

The special conditions or circumstances set forth in 8§ 25-4-8 to 25-4-14, inclusive, shall also
apply in establishing desertion under the provisions of this title.
25-4-8. Refusal of intercourse as desertion--Refusal to live together.
Persistent refusal to have reasonable matrimonial intercourse as husband and wife when health or
physical condition does not make such refusal reasonably necessary, or the refusal of either party
to dwell in the same house with the other party when there is no just cause for such refusal, is
desertion.
25-4-9. Desertion by departure during absence of spouse induced by fraud.
When one party is induced by the stratagem or fraud of the other party to leave the family dwelling
place or to be absent, and during such absence the offending party departs with intent to desert
the other, it is desertion by the party committing the stratagem or fraud and not by the other.
25-4-10. Desertion by cruelty or threats causing departure of spouse.
Departure or absence of one party from the family dwelling place caused by cruelty or by threats of
bodily harm from which danger would be reasonably apprehended from the other is not desertion
by the absent party, but it is desertion by the other party.

25-4-11. Separation by consent not desertion.

Separation by consent with or without the understanding that one of the parties will apply for a
divorce is not desertion.

25-4-12. Intent to desert formed during proper absence.

Absence or separation proper in itself becomes a desertion whenever the intent to desert is fixed
during such absence or separation.

25-4-13. Desertion by refusal of reconciliation after separation.

Consent to a separation is a revocable act and if one of the parties afterwards in good faith seeks a
reconciliation and restoration, but the other refuses it, such refusal is desertion.

25-4-14. Offer to return curing desertion--Refusal of offer as desertion.



If one party deserts the other and, before the expiration of the statutory period required to make
the desertion a cause of divorce, returns and offers in good faith to fulfill the marriage contract and
solicits condonation, the desertion is cured. If the other party refuses such offer and condonation,
the refusal shall be deemed and treated as desertion by such party from the time of the refusal.

25-4-15. Willful neglect defined.

Willful neglect is the neglect of a person to provide the common necessaries of life for his or her
spouse, when having the ability to do so; or it is the failure to do so by reason of idleness,
profligacy, or dissipation.

25-4-16. Habitual intemperance defined.

Habitual intemperance is that degree of intemperance from the use of intoxicating drinks which
disqualifies the person a great portion of the time from properly attending to business, or which
would reasonably inflict a course of great mental anguish upon the innocent party.

25-4-17. Continuous period of desertion, neglect, or intemperance required.

Willful desertion, willful neglect, or habitual intemperance must continue for one year before either
is a ground for divorce.

25-4-17.1. Irreconcilable differences defined.

Irreconcilable differences are those grounds which are determined by the court to be substantial
reasons for not continuing the marriage and which make it appear that the marriage should be
dissolved.

25-4-17.2. Dissolution of marriage--Legal separation--Continuance--Orders during
continuance--Consent of parties.

If from the evidence at the hearing, the court finds that there are irreconcilable differences, which
have caused the irremediable breakdown of the marriage, it shall order the dissolution of the
marriage or a legal separation. If it appears that there is a reasonable possibility of reconciliation,
the court shall continue the proceeding for a period not to exceed thirty days. During the period of
the continuance, the court may enter any order for the support and maintenance of the parties, the
custody, support, maintenance, and education of the minor children of the marriage, attorney fees,
and for the preservation of the property of the parties. At any time after the termination of the
thirty-day period, either party may move for the dissolution of the marriage or a legal separation,
and the court may enter its judgment decreeing the dissolution or separation.

The court may not render a judgment decreeing the legal separation or divorce of the parties
on the grounds of irreconcilable differences without the consent of both parties unless one party
has not made a general appearance.

25-4-17.3. Use of affidavits to establish jurisdiction and grounds for divorce.

In any action for divorce or separate maintenance in which the parties have consented to the use
of irreconcilable differences, the court may grant the divorce based on the affidavits of the parties
establishing the requisite jurisdiction and grounds for the divorce or separate maintenance action
without requiring their personal appearance.

25-4-17.4. Validation of divorce granted without personal appearance.

Any divorce or separate maintenance which has been granted without the personal appearance of a
party is hereby legalized and validated.

25-4-18. Chronic mental illness as discretionary ground.



In case of incurable, chronic mania or dementia of either spouse having existed for five years or
more, while under confinement by order of a court of record or of the Board of Mental lliness as
provided by law, the court may in its discretion grant a divorce.

25-4-19. Grounds for denial of divorce.

Divorces must be denied upon showing:
(@D) Connivance;
2) Collusion;
3) Condonation; or
4) Limitation and lapse of time.

25-4-20. Connivance defined.

Connivance is the corrupt consent of one party to the commission of the acts of the other,
constituting the cause of divorce. Corrupt consent is manifested by passive permission, with intent
to connive at or actively procure the commission of the acts complained of.

25-4-21. Collusion defined.

Collusion is an agreement between husband and wife that one of them shall commit or appear to
have committed or to be represented in court as having committed acts constituting a cause of
divorce, for the purpose of enabling the other to obtain a divorce.

25-4-22. Condonation defined--Required elements.

Condonation is the conditional forgiveness of a matrimonial offense constituting a cause of divorce.
The following requirements are necessary to condonation:
(€D A knowledge on the part of the condoner of the facts constituting the cause of
divorce;
2) Reconciliation and remission of the offense by the injured party;
(3) Restoration of the offending party to all marital rights.

25-4-23. Condonation not implied by endurance of continuing conduct constituting
ground for divorce.

Where the cause of divorce consists of a course of offensive conduct, or arises in cases of cruelty
from excessive acts of ill-treatment, which may aggregately constitute the offense, cohabitation, or
passive endurance, or conjugal kindness shall not be evidence of condonation of any of the acts
constituting such cause, unless accompanied by an express agreement to condone. In such cases,
condonation can be made only after the cause of divorce has become complete, as to the acts
complained of.

25-4-24. Fraudulent concealment of ground of divorce avoiding condonation.

A fraudulent concealment by the condonee of facts constituting a different cause of divorce from
the one condoned, and existing at the time of condonation, avoids such condonation.

25-4-25. Conjugal kindness as condition subsequent to condonation.

Condonation implies a condition subsequent that the forgiving party must be treated with conjugal
kindness.

25-4-26. Revocation of condonation and revival of ground for divorce.

Condonation is revoked and the original cause of divorce revived:
(@D) When the condonee commits acts constituting a like or other cause of divorce; or
2) When the condonee is guilty of great conjugal unkindness, not amounting to a
cause of divorce, but sufficiently habitual and gross to show that the conditions of condonation had
not been accepted in good faith or not fulfilled.



25-4-29. Lapse of time as ground for denial of divorce--Presumption of acquiescence--
Other limitations not applicable.

A divorce must be denied when there is an unreasonable lapse of time before the commencement
of the action. Unreasonable lapse of time is such a delay in commencing the action as establishes
the presumption that there has been connivance, collusion, or condonation of the offense, or full
acquiescence in the same, with intent to continue the marriage relation, notwithstanding the
commission of the offense set up as a ground of divorce. The presumption arising from lapse of
time may be rebutted by showing reasonable grounds for the delay in commencing the action.

There are no limitations of time for commencing actions for divorce, except such as contained in
this section.

25-4-30. Residence requirements for divorce or separate maintenance.

The plaintiff in an action for divorce or separate maintenance must, at the time the action is
commenced, be a resident of this state, or be stationed in this state while a member of the armed
services, and in order that each party be entitled to the entry of a decree or judgment of divorce or
separate maintenance, that residence or military presence must be maintained until the decree is
entered.

25-4-30.1. Venue of action--Change by defendant.

An action for divorce or separate maintenance may be commenced in the county of residence of
either party, subject to the right of the defendant to have the place of trial changed to the county
where the defendant resides.

25-4-33. No presumption as to same domicile of parties--Separate domiciles after
separation.

In actions for divorce there is no presumption of law that the domicile of either party is the
domicile of the other. After separation each party may have a separate domicile, depending for
proof upon actual residence, and not upon legal presumption.

25-4-33.1. Automatic temporary restraining order upon service--Modification or
revocation.

Upon the filing of a summons and complaint for divorce or separate maintenance by the plaintiff,
and upon personal service of the summons and complaint on the defendant, a temporary
restraining order shall be in effect against both parties until the final decree is entered, the
complaint dismissed, or until further order of the court:

(1) Restraining both parties from transferring, encumbering, concealing, or in any way
dissipating or disposing of any marital assets, without the written consent of the other party or an
order of the court, except as may be necessary in the usual course of business or for the
necessities of life, and requiring each party to notify the other party of any proposed extraordinary
expenditures and to account to the court for all extraordinary expenditures made after the
temporary restraining order is in effect;

2 Restraining both parties from molesting or disturbing the peace of the other party;
and

3) Restraining both parties from removing any minor child of the parties from the
state without the written consent of the other party or an order of the court.

The provisions of the temporary restraining order shall be printed upon the summons and shall
become an order of the court upon fulfillment of the requirements of service. However, nothing in
this paragraph precludes either party from applying to the court for any further relief or for the
modification or revocation of any order.

25-4-34. Waiting period before trial of divorce and separate maintenance actions--
Temporary orders and preliminary proceedings during waiting period--Validity of
proceedings commenced before 1964.



An action for divorce or separate maintenance shall not be heard, tried, or determined by the court
until at least sixty days have elapsed from the completed service of the plaintiff's summons and
complaint therein. During said waiting period the court may issue all orders required to effectuate
the purposes expressed in 88 25-4-38 and 25-4-45 or to protect any of the parties to the action
during the pendency thereof.

This section shall not be construed to prohibit the taking of depositions, examination of parties
before trial, the granting of orders respecting discovery, or proceedings to perpetuate testimony,
prior to the hearing or trial of said action by the court.

Nothing in this section shall operate to nullify any action or proceeding for divorce commenced
prior to July 1, 1964, notwithstanding the fact that the final judgment or decree in such action or
proceeding is entered therein after said date.

25-4-34.1. Validation of prior decrees granted on sixtieth day--Deadline for contesting
validity.

All divorce decrees granted on the sixtieth day after service of the summons and complaint, on or
before December 12, 1979, are hereby legalized, cured, and validated as if they were granted on
the sixty-first day following service of the summons and complaint.

Any person claiming that a divorce is not valid must have commenced action to adjudicate his
or her claim on or before July 1, 1981. In case of his or her failure to do so by July 1, 1981, his or
her right of action shall have expired and shall be barred.

25-4-35. Validity of proceedings on service by publication under prior law.

All actions or proceedings had before July 1, 1959, for divorce pursuant to chapter 179 of the
Session Laws of 1957, and all actions or proceedings commenced pursuant thereto prior to said
date, and completed thereafter by entry of judgment or decree therein, are hereby legalized,
cured, and validated, notwithstanding that service of the summons therein was by publication or in
any other manner provided by statute.

25-4-38. Alimony pending action.

While an action for divorce is pending, the court may in its discretion require one spouse to pay as
alimony any money necessary to support the other spouse or the children of the parties, or to
prosecute or defend the action.

25-4-39. Separate maintenance granted on denial of divorce.

Though judgment of divorce is denied, the court may in an action for divorce provide for
maintenance of a spouse and the children of the parties, or any of them, by the other spouse.

25-4-40. Action for separate maintenance without divorce--Alimony and support.

An action for separate maintenance may be maintained without request for divorce, upon any
grounds which would be grounds for divorce, and in such cases the court shall have power to
award temporary alimony, suit money, and permanent support for a spouse and the children of the
parties, or any of them, by the other spouse.

25-4-41. Allowance for support when divorce granted.

Where a divorce is granted, the court may compel one party to make such suitable allowance to
the other party for support during the life of that other party or for a shorter period, as the court
may deem just, having regard to the circumstances of the parties represented; and the court may
from time to time modify its orders in these respects.

25-4-42. Security for payments required of spouse--Receivership--Allowance withheld
when recipient’s estate sufficient.

The court may require a spouse to give reasonable security for providing maintenance, or making
any payments required under the provisions of this chapter, and may enforce the same by the



appointment of a receiver, or by any other remedy applicable to the case. But when a spouse has a
separate estate sufficient to give that spouse proper support, the court in its discretion may
withhold any allowance to that spouse out of the separate property of the other spouse.

25-4-43. Support payments through clerk of courts--Payment to social services when
assignment made to state--Back support--Accounting.

When a divorce is granted or a decree for separate maintenance entered or thereafter, and when
the court has provided for the maintenance of the children of the marriage, all payments so
required by the order of the court may by order of the court be paid to the clerk of courts in the
amount and at the time specified in said order, and the clerk shall forthwith disburse the money so
received to the party entitled thereto. Upon receipt of written notice of assignment of support
obligations to the State of South Dakota the clerk of courts shall pay the support to the
Department of Social Services rather than to a family as long as such assignment remains in
existence. When the department has no authorization to receive the current support, the
department shall notify the clerk to stop sending current support payments to the state. However,
back support due and owing prior to termination of public assistance shall be paid to the state.
Thereupon adequate accounting records showing receipts and disbursements shall be maintained
by the clerk of courts, and the clerk of courts shall maintain a fact sheet in the original case file
showing chronologically the date of receipts, dates of disbursements, and names of recipients.

25-4-44. Division of property between parties.

When a divorce is granted, the courts may make an equitable division of the property belonging to
either or both, whether the title to such property is in the name of the husband or the wife. In
making such division of the property, the court shall have regard for equity and the circumstances
of the parties.

25-4-45. Child custody provisions--Modification--Preference of child.

In an action for divorce, the court may, before or after judgment, give such direction for the
custody, care, and education of the children of the marriage as may seem necessary or proper, and
may at any time vacate or modify the same. In awarding the custody of a child, the court shall be
guided by consideration of what appears to be for the best interests of the child in respect to the
child's temporal and mental and moral welfare. If the child is of a sufficient age to form an
intelligent preference, the court may consider that preference in determining the question. As
between parents adversely claiming the custody, neither parent may be given preference over the
other in determining custody.

25-4-45.1. Fault not considered in awarding property or child custody--Exceptions.

Fault shall not be taken into account with regard to the awarding of property or the awarding of
child custody, except as it may be relevant to the acquisition of property during the marriage or to
the fitness of either parent in awarding the custody of children.

25-4-45.2. Intervention by attorney general or state's attorney when support assigned
to state.

In all cases where child support has been assigned to the state, the attorney general or the state's
attorney shall have the right to intervene pursuant to § 15-6-24(a) in ongoing divorce actions to
obtain child support, or to petition the court to modify existing court orders for child support.

25-4-45.3. Adoption of fee schedule for home studies or investigations ordered by court
in custody proceedings.

The secretary of social services may, pursuant to chapter 1-26, adopt a schedule of fees for home
studies or investigations ordered by the court in custody proceedings. The fees may not exceed
actual costs and shall be based on the ability of the parties involved to pay for the home studies or
investigations. The fees so adopted shall apply only to custody issues relating to or resulting from



divorce or separate maintenance proceedings and shall not impose any fee or charges against the
Unified Judicial System.

25-4-45.4. Counsel appointed for child in certain divorce or custody proceedings--Duty
of counsel--Assistance--Costs.

Notwithstanding the provisions of § 26-7A-31, if the court determines mediation as provided in §
25-4-56 is not feasible the court may appoint counsel for any child involved in any divorce or
custody proceeding, in which the child is alleged to be neglected or abused, or if a parent,
guardian, or custodian request counsel be appointed in such proceeding and if the court determines
that it is in the best interest of the child to have counsel appointed for the child. The counsel shall
be charged with representation of the child's best interests and may not be counsel for any other
party involved. The court may designate other persons who may or may not be attorneys to assist
in the performance of the counsel's duties. The court shall allocate the cost of the appointed
counsel between the parents, guardian, or custodian of the child.

25-4-45.5. Consideration of assault conviction in custody award.

In awarding custody involving a minor, the court shall consider a conviction of domestic abuse as
defined in subdivision 25-10-1(1) or a conviction of assault against a person as defined in
subdivision 25-10-1(2), except against any person related by consanguinity, but not living in the
same household. The conviction creates a rebuttable presumption that awarding custody to the
abusive parent is not in the best interests of the minor.

25-4-45.6. Consideration of conviction for death of other parent in custody award.

In awarding custody or granting rights of visitation involving a minor, the court shall consider a
conviction, excluding vehicular homicide, of a parent for the death of the other parent. A conviction
for the death of the other parent creates a rebuttable presumption that awarding custody or
granting visitation to the convicted parent is not in the best interests of the minor.

25-4-46. Alimony, support, property, and child custody provisions subject to review on
appeal.

The disposition of the homestead by the court, and all orders and decrees touching the alimony
and maintenance of a spouse, and for the custody, education, and support of the children as above
provided are subject to revision on appeal in all particulars, including those which are stated to be
in the discretion of the court.

25-4-47. Restoration of former name to wife--Validation of prior decrees.

Whenever a decree of divorce is granted, the trial court may, in its discretion or upon the
application of either party by the terms of the decree, restore to the woman her maiden name or
the name she legally bore prior to her marriage to the husband in the divorce suit. All decrees of
divorce previously entered restoring to the divorced woman her former name under this section are
declared legal and valid and effective from their date of entry.

25-4-48. Legitimacy of children after divorce for adultery of wife.

When a divorce is granted for the adultery of the wife, the legitimacy of children begotten of her
before the commission of the adultery is not affected; but the legitimacy of other children of the
wife may be determined by the court upon the evidence in the case. In every such case all children
begotten before the commencement of the action are to be presumed legitimate until the contrary
is shown.

25-4-49. Legitimacy of children after divorce for adultery of husband.

When a divorce is granted for the adultery of the husband, the legitimacy of children of the
marriage, begotten of the wife before the commencement of the action, is not affected.



25-4-51. Report of divorces to department of health.

The clerk of court in every county shall report information of each dissolution of marriage or
divorce filed in the office of the clerk of court, on forms prescribed and furnished by the
Department of Health and approved by the state court administrator of the Unified Judicial System.
The forms shall be mailed or delivered to the South Dakota Department of Health within forty days
after the entry of the final order or decree of the circuit court.

25-4-52. Visitation rights for grandparents--Enforcement by circuit court.

The circuit court may grant grandparents reasonable rights of visitation with their grandchild, with
or without petition by the grandparents, if the visitation is in the best interests of the grandchild
and:
(&) If the visitation will not significantly interfere with the parent- child relationship; or
2) If the parent or custodian of the grandchild has denied or prevented the
grandparent reasonable opportunity to visit the grandchild.
The circuit court shall issue any orders necessary to enforce or to protect visitation rights
granted pursuant to this section.
As used in this section, the term grandparents includes great-grandparents.

25-4-54. Visitation rights of grandparents--Child placed for adoption.

The provisions of 88 25-4-52 to 25-4-54, inclusive, do not apply if the child has been placed for
adoption with a person other than the child's stepparent or grandparent. Any grandparent visitation
rights granted pursuant to 88 25-4-52 to 25-4-54, inclusive, prior to placement for adoption of the
child with persons other than the child's stepparent or grandparent shall terminate upon the
placement of the child for adoption.

25-4-55. Exclusion of child from custody proceedings.

In proceedings under this chapter involving contested custody of a child, upon request of counsel
for either party, the court may, for good cause and at its discretion, exclude the child from the
proceedings.

25-4-56. Court authorized to order mediation or investigation--Allocation of costs.

In any custody or visitation dispute between parents, the court shall, unless the court deems it
inappropriate under the facts of the case, order mediation to assist the parties in formulating or
modifying a plan, or in implementing a plan, for custody or visitation and shall allocate the cost of
the mediation between the parties. The court may also direct that an investigation be conducted to
assist the court in making a custody or visitation determination and shall allocate the costs of such
investigation between the parties.

25-4-57. Court appointment of mediator.

For any mediation ordered pursuant to § 25-4-56 the court shall appoint a mediator from a list of
qualified mediators approved by the court.

25-4-58. Adoption of court rules establishing minimum qualifications of mediator.

The Supreme Court shall adopt rules establishing the minimum qualifications of a mediator. To be
included on a list of qualified mediators approved by the court, a person must possess the
minimum qualifications.

25-4-58.1. Minimum Qualifications for Family Court Mediators.

To be eligible as a court appointed mediator under § 25-4-56, a mediator must have the following
minimum qualifications:



(@D) A mediator must file an approved application on the prescribed form with the
presiding judge for the circuit or circuits in which the mediator will conduct mediations. See
prescribed form attached as Exhibit A.

2) A mediator must have a minimum of forty (40) hours' training and consultation
with an experienced mediator for at least three mediation sessions. In place of forty (40) hours'
training and consultation, a person may, with court approval, qualify as a mediator if that person
has had five year's experience in mediating custody and visitation issues with a minimum of twenty
(20) mediations during that period. A mediator must have competence in the following areas:

(a) General knowledge of the South Dakota court system and its procedures in
contested family matters;

(b) General knowledge of South Dakota family law, especially as applied to custody
and visitation issues;

©) Knowledge of child development and specifically the impact of divorce or
separation on family members;

(d) Knowledge of resources available in the state to which the parties and the children
can be referred for assistance;

(e) Knowledge of interviewing and mediation techniques applicable to the family
setting.

3) A mediator must be committed to and participate in continuing education courses.
EXHIBIT A

MEDIATOR APPLICATION FORM
UNIFIED JUDICIAL SYSTEM OF SOUTH DAKOTA
CIRCUIT COURT

Name:
Address:

Day time Phone:
Instructions: Please complete the following questionnaire as specified under each section. If
additional space is needed, attach a sheet for each area making sure to indicate the section of the
questionnaire to which you are responding. This form must be filed with the Presiding Judge for
each circuit in which you intend to participate in court appointed mediation.

1) Provide your professional background including degree(s), certificate(s), practice
specialization(s), years of experience and special training:

2) Provide a full and complete disclosure of all professional employment experiences whether in the
field of mediation or in any other field:

3) Provide complete information regarding any training, seminars, workshops, etc., you deem
pertinent to mediation:




4) Provide the number of mediations in which you have been involved giving approximate dates of
those mediations if available. Please indicate how many of the mediations were successful.

5) Describe methods of mediation you have used and time required to conduct a typical mediation:

6) Please describe how fees and costs are calculated for completion of a typical mediation:

7) Please describe the requirements for payment of fees:

I am aware of and agree to abide by the principles and guidelines set out in the Interim
Standards for Mediators as promulgated by the Supreme Court of South Dakota.

Signature

Date
NOTE: This form must be updated as changes to the information occur or at least annually.

Approved:

Presiding Circuit Judge
25-4-58.2. Conduct of Family Court Mediators.

Mediators are expected to conduct themselves by the highest ethical standards. Mediators should
conduct themselves and mediations according to the following general principles:

(@D) A mediator should recognize that mediation is based on participation and self-
determination by the parties. A mediator shall conduct the mediation process fairly, diligently,
impartially and in a manner consistent with assisting the parties in reaching a voluntary, uncoerced
agreement on the issues outstanding between them.

() A mediator shall fully disclose to all parties involved in the mediation any actual or
potential conflicts of interest. A mediator shall not accept or shall withdraw from any mediation in
which the mediator has reason to believe he or she cannot conduct the mediation in an impartial
manner. After full disclosure of an actual or potential conflict of interest to the parties, the mediator
shall withdraw from the mediation if requested by any party to do so.

(3) A mediator should maintain confidentiality at all times except as provided by law or
court order. A mediator may otherwise disclose information regarding the mediation only with the
expressed consent of the parties.



4) A mediator shall fully disclose to the parties and explain the basis of compensation,
fees, and other charges to the parties. This disclosure should occur at the first meeting of the
mediator and the parties.

25-4-59. Privacy of mediation proceedings.

The mediator shall conduct the mediation proceedings in private. The mediator may exclude
counsel from participation in the mediation proceedings.

25-4-60. Confidentiality of mediation communications and mediator's work product.

Any communication, oral or written, in a mediation proceeding pursuant to 8 25-4-56 is
confidential and inadmissible as evidence in any proceeding. A mediator appointed pursuant to 8
25-4-56 may not be a withess, and the notes and work product of the mediator are not subject to
discovery or subpoena in the proceeding in which the contested child custody or visitation is at
issue.

25-4-61. Written mediated agreement--Signing--Court approval.

The mediator shall reduce to writing any agreement of the parties. The mediator shall inform the
parties of their right to review the agreement with counsel before they sign the agreement. After
the agreement is signed by the parties, the mediator shall present the agreement to the court. The
agreement is not binding upon the parties until approved by order of the court.

25-4-62. Recommendation by mediator to court upon parties' failure to agree.

The mediator may report to the court at any time that the parties are unable to reach an
agreement. The mediator may recommend to the court that the full hearing on the custody or
visitation issue be held within thirty days. The mediator may not make a substantive
recommendation to the court concerning the contested issue of custody or visitation.

CHAPTER 25-4A CUSTODY AND VISITATION RIGHTS
25-4A-1. Custody or visitation rights enforceable by contempt proceedings.

After notice and hearing, any decree or order of the court relating to custody of or visitation with a
child may be enforced by contempt.

25-4A-2. Written request for order to show cause for violation of visitation or custody
decree--Hearing date.

Any party granted visitation or custody rights to a child by a court decree may request the court to
enter an order to show cause why the other party should not be held in contempt of court for
violation of the decree relating to visitation or custody of the child. Upon receipt of a written
request for an order to show cause, the court may issue such an order and forthwith schedule a
hearing date not less than thirty days in the future. No particular formality may be required of the
moving party in making a written request for an order to show cause.

25-4A-3. Affirmative inquiry into contempt--Contemnor’s rights.

At the hearing, the court shall affirmatively inquire into the matters of visitation and custody and
enter any orders the court deems appropriate. The alleged contemnor has the right to remain silent
and the right to counsel.

25-4A-4. Affirmative defense by contemnor.

An alleged contemnor may plead and prove that the movant voluntarily relinquished the actual
care, control, and possession of the child for time encompassed by the court-ordered periods of
possession. Such a relinquishment is an affirmative defense in whole or part to the order to show
cause.



25-4A-5. Violation of custody or visitation decree--Punishment.

Each violation of the custody or visitation provisions of a court decree may be punished by
imprisonment in jail not to exceed three days, by fine not to exceed one thousand dollars, or both.

25-4A-6. Probation for contemnor.

The contemnor may be placed on probation for a period of time, not to exceed five years or until
discharge. The probation, if warranted, may be supervised by a probation officer who shall, if
directed by the court, require reports from the contemnor and visit with the contemnor at the
contemnor's home.

25-4A-7. Motion to revoke probation of contemnor.

Any violation of the terms and conditions of the probation imposed by the court may be brought
before the court by a motion to revoke probation. The motion to revoke probation may be made by
the original moving party, the attorney general, or the state's attorney. If the motion to revoke
probation alleges a prima facie case that the probationer has violated a term or condition of
probation, the court may cause the probationer's arrest by warrant. An arrested probationer shall
be brought promptly before the court causing the arrest.

25-4A-8. Application of section 23A-38-2 to proceedings for custody or visitation decree
violations.

The provisions of § 23A-38-2 do not apply to 88 25-4A-1 to 25-4A-7, inclusive.
25-4A-9. '"Standard guidelines" defined.

For the purposes of 88 25-4A-9 to 25-4A-16, inclusive, the term, standard guidelines, means the
child visitation guidelines established by court rules promulgated by the South Dakota Supreme
Court pursuant to § 25-4A-10.

25-4A-10. Supreme Court to promulgate child visitation guidelines.

The South Dakota Supreme Court shall promulgate court rules establishing standard guidelines to
be used statewide for child visitation in divorce or separate maintenance actions or any other
custody action or proceeding. The standard guidelines shall provide a framework for child visitation
including frequency and time for child visitation; hours or days of visitation; definitions for
weekends, holidays, birthdays, and other special occasions; and time periods for summer
visitations. In establishing the standard guidelines, the court may consider varying ages and
circumstances of children and treat varying ages and circumstances differently.

25-4A-11. Plaintiff in custody action to file and serve guidelines--Guidelines as court
order-- Custody of minors.

Upon the filing of a summons and complaint for divorce or separate maintenance or any other
custody action or proceeding, the plaintiff shall also file and serve upon the defendant a copy of the
standard guidelines. The standard guidelines attached to the summons shall become an order of
the court upon fulfillment of the requirements of service. Any minor child of the marriage shall
remain in the custody of the parent who has been the primary caregiver for the minor child for the
majority of time in the thirty days preceding the filing of the summons and complaint, unless the
parties agree otherwise. The standard guidelines shall apply and continue in effect, unless the
parties agree, or the court orders otherwise. Imposition of the standard guidelines creates no
presumption as to who shall be awarded custody at any hearing.

25-4A-12. Visitation agreement other than standard guidelines--Requirements.



Any agreement by the parties for visitation other than the standard guidelines shall be in writing,
signed by both parties and filed with the court. The agreed plan shall be approved by court order
and replace the standard guidelines or any plan previously filed.

25-4A-13. Objections to custody or visitation order--Hearing--Temporary order.

If either party objects to the initial custody arrangement in § 25-4A-11 or the standard guidelines,
the court shall order a hearing which shall be held not later than thirty days after the date of the
objection. The court shall issue its temporary custody and visitation order after considering the
best interests of the child consistent with the provisions of § 25-4-45.

25-4A-14. Standard guidelines subject to certain court orders.

The standard guidelines are subject to any provision established by a South Dakota state court in
the following: a temporary or permanent domestic protection order, an order arising out of an
abuse or neglect proceeding, a bond condition arising out of a criminal case, and an order in any
other proceeding affecting child custody or support.

25-4A-15. Attorney fees and costs.

The court may order either party to pay attorney fees and costs in an action filed under 8§ 25-4A-9
to 25-4A-16, inclusive, in accordance with § 15-17-38 or any other applicable statute.

25-4A-16. Parents responsible for child support.
The parents are responsible for payment of child support in accordance with 8 25-7-6.1.

25-4A-17. Notice required before relocating child not living with both legal parents--
Exceptions.

If an existing custody order or other enforceable agreement does not expressly govern the
relocation of the principal residence of a child, a parent who intends to change his or her principal
residence shall, provide reasonable written notice by certified mail or admission of service to the
other legal parent of the child. Reasonable notice is notice that is given at least forty-five days
before relocation or a shorter period if reasonable under the specific facts giving rise to the
relocation. Proof of the notice shall be filed with the court of record unless notice is waived by the
court.
No notice need be provided pursuant to this section if:
(1) The relocation results in the child moving closer to the noncustodial parent; or
2 The relocation is within the boundaries of the child's current school district; or

3) There is an existing valid protection order in favor of the child or the custodial
parent against the noncustodial parent; or
4) Within the preceding twelve months, the nonrelocating parent has been convicted

of violation of a protection order, criminal assault, child abuse, or other domestic violence and
either the child or the custodial parent was the victim of the crime or violation.

25-4A-18. Contents of notice of relocation.

The notice required in 8 25-4A-17 shall contain the following:

(@D) The address and telephone number, if known, of the new residence;

2) The purpose for relocating;

3) Why the relocation is in the best interest of the child; and

4 The relocating party's proposed visitation plan for the nonrelocating parent upon
relocation.

25-4A-19. Request for hearing on relocation--Presumption of consent.
At the request of the nonrelocating parent, made within thirty days of the notice of relocation, the

court shall hold a hearing on the relocation. If no request for hearing is made within thirty days of
notice, the relocation is presumed to be consented to by the nonrelocating parent.



CHAPTER 25-7 SUPPORT OBLIGATIONS

25-7-6.1. Obligation of parents to support child--Liability of absent parent--""Continued
absence from the home".

The parents of a child are jointly and severally obligated for the necessary maintenance, education,
and support of the child in accordance with their respective means. Until established by a court
order, the minimum child support obligation of a parent who fails to furnish maintenance,
education, and support for his child, following a continued absence from the home, is the obligor's
share of the amount shown in the support guidelines, commencing on the first day of the absence.
For the purposes of this section, "continued absence from the home," means that the parent or
child is physically absent from the home for a period of at least thirty consecutive days, and that
the nature of the absence constitutes family dissociation because of a substantial severance of
marital and family ties and responsibilities, resulting in the child losing or having a substantial
reduction of physical care, communication, guidance, and support from the parent.

25-7-6.2. Support obligation schedule.

The child support obligation shall be established in accordance with the following schedule subject
to such revisions or deviations as may be permitted pursuant to 88 25-7-6.1 to 25-7-6.18,
inclusive. Except as provided in this chapter, the combined monthly net incomes of both parents
shall be used in determining the obligation and divided proportionately between the parents based
upon their respective net incomes. The noncustodial parent's proportionate share establishes the
amount of the child support order.

If the obligation using only the noncustodial parent’'s monthly net income is an obligation within
the emboldened areas of the schedule, that amount shall be compared to the noncustodial parent's
proportionate share using both parents' monthly net incomes. The lesser amount establishes the
noncustodial parent's child support order.

Monthly

Net

Income

One

Child

Two

Children

Three

Children

Four

Children

Five

Children

Six

Children

0-800 100 150 180 200 220 240
850 125 175 205 225 245 265
900 150 200 230 250 270 290
950 175 225 255 275 295 315
1,000 200 250 280 300 320 340
1,050 225 275 305 325 345 365
1,100 250 300 330 350 370 390
1,150 275 325 355 375 395 415
1,200 291 350 380 400 420 440
1,250 302 375 405 425 445 465
1,300 313 400 430 450 470 490
1,350 324 425 455 475 495 515
1,400 336 450 480 500 520 540
1,450 347 475 505 525 545 565
1,500 358 500 530 550 570 590



1,550
1,600
1,650
1,700
1,750
1,800
1,850
1,900
1,950
2,000
2,050
2,100
2,150
2,200
2,250
2,300
2,350
2,400
2,450
2,500
2,550
2,600
2,650
2,700
2,750
2,800
2,850
2,900
2,950
3,000
3,050
3,100
3,150
3,200
3,250
3,300
3,350
3,400
3,450
3,500
3,550
3,600
3,650
3,700
3,750
3,800
3,850
3,900
3,950
4,000
4,050
4,100
4,150
4,200
4,250
4,300
4,350
4,400
4,450
4,500

369
380
391
402
413
424
436
447
458
469
480
491
499
508
516
524
533
541
550
558
566
571
576
580
585
590
594
599
604
609
615
622
630
637
644
651
658
665
673
679
686
692
698
705
711
717
723
730
737
744
752
759
767
774
782
789
797
804
811
817

525
550
566
582
598
615
631
647
663
679
695
710
722
734
747
759
771
784
796
808
820
827
833
840
846
852
859
865
872
878
888
898
908
918
928
938
948
958
968
977
987
996
1,005
1,014
1,024
1,033
1,042
1,051
1,061
1,072
1,082
1,093
1,104
1,114
1,125
1,136
1,146
1,157
1,166
1,176

555

580

605

630

655

680

705

730

755

780

805

830

849

864

879

893

908

923

937

952

966

973

980

088

995

1,002

1,009

1,016

1,023

1,030

1,041

1,053

1,064

1,076

1,087

1,099

1,110

1,122

1,133

1,144

1,155

1,166
1,177
1,188
1,199
1,210
1,221
1,232
1,244
1,256
1,268
1,281
1,293
1,305
1,317
1,330
1,342
1,354
1,365
1,376

575
600
625
650
675
700
725
750
775
800
825
850
875
900
925
950
975
1,000
1,025
1,050
1,068
1,075
1,083
1,091
1,099
1,107
1,115
1,123
1,131
1,139
1,150
1,163
1,176
1,189
1,201
1,214
1,227
1,239
1,252
1,265
1,277
1,289
1,301
1,313
1,325
1,337
1,350
1,362
1,374
1,388
1,401
1,415
1,429
1,442
1,456
1,469
1,483
1,496