Montana Divorce Laws

Title 40. FAMILY LAW
CHAPTER 1. MARRIAGE
Part 1. General Provisions
40-1-103. Formalities.

Marriage is a personal relationship between a man and a woman arising out of a civil contract to
which the consent of the parties is essential. A marriage licensed, solemnized, and registered as
provided in this chapter is valid in this state. A marriage may be contracted, maintained,
invalidated, or dissolved only as provided by the law of this state.

Part 4. Validity of Marriages -- Declaration of Invalidity
40-1-401. Prohibited marriages -- contracts.

(1) The following marriages are prohibited:

(a) a marriage entered into prior to the dissolution of an earlier marriage of one of the parties;

(b) a marriage between an ancestor and a descendant or between a brother and a sister,
whether the relationship is by the half or the whole blood, or between first cousins;

(c) a marriage between an uncle and a niece or between an aunt and a nephew, whether the
relationship is by the half or the whole blood;

(d) a marriage between persons of the same sex.

(2) Parties to a marriage prohibited under this section who cohabit after removal of the
impediment are lawfully married as of the date of the removal of the impediment.

(3) Children born of a prohibited marriage are legitimate.

(4) A contractual relationship entered into for the purpose of achieving a civil relationship that
is prohibited under subsection (1) is void as against public policy.

40-1-402. Declaration of invalidity.

(1) The district court shall enter its decree declaring the invalidity of a marriage entered into
under the following circumstances:

(a) a party lacked capacity to consent to the marriage at the time that the marriage was
entered into, either because of mental incapacity or infirmity or because of the influence of alcohol,
drugs, or other incapacitating substances, or a party was induced to enter into a marriage by force
or duress or by fraud involving the essentials of marriage;

(b) a party lacks the physical capacity to consummate the marriage by sexual intercourse, and
at the time that the marriage was entered into, the other party did not know of the incapacity;

(c) a party was under 16 years of age or was 16 or 17 years of age and did not have the
consent of the party's parents or guardian or judicial approval; or

(d) the marriage is prohibited.

(2) A declaration of invalidity under subsections (1)(a) through (1)(c) may be sought by any of
the following persons and must be commenced within the times specified, but a declaration of
invalidity may not be sought after the death of either party to the marriage:

(a) for lack of capacity to consent because of mental incapacity or infirmity, no later than 1 year
after the petitioner obtained knowledge of the described condition;

(b) for lack of capacity to consent because of the influence of alcohol, drugs, or other
incapacitating substances, no later than 1 year after the petitioner obtained knowledge of the
described condition;

(c) for lack of capacity to consent because of force, duress, or fraud, no later than 2 years after
the petitioner obtained knowledge of the described condition;

(d) for the reason set forth in subsection (1)(b), by either party, no later than 4 years after the
petitioner obtained knowledge of the described condition;



(e) for the reason set forth in subsection (1)(c), by the underaged party or the party's parent or
guardian, before the time that the underaged party reaches the age at which the party could have
married without satisfying the omitted requirement.

(3) A declaration of invalidity for the reason set forth in subsection (1)(d) may be sought by
either party, the legal spouse in case of a bigamous marriage, the county attorney, or a child of
either party, at any time before the death of one of the parties.

(4) Children born of a marriage declared invalid are legitimate.

(5) Unless the court finds, after a consideration of all relevant circumstances, including the
effect of a retroactive decree on third parties, that the interests of justice would be served by
making the decree not retroactive, it shall declare the marriage invalid as of the date of the
marriage. The provisions of chapter 4 relating to property rights of the spouses, maintenance,
support, and parenting of children on dissolution of marriage are applicable to nonretroactive
decrees of invalidity.

(6) The clerk of the court shall give notice of the entry of a decree declaring the invalidity of a
marriage:

(a) if the marriage is registered in this state, to the clerk of the district court of the county
where the marriage is registered, who shall enter the fact of invalidity in the book in which the
marriage license and certificate are recorded; or

(b) if the marriage is registered in another jurisdiction, to the appropriate official of that
jurisdiction, with the request that the official enter the fact of invalidity in the appropriate record.

40-1-403. Validity of common-law marriage.

Common-law marriages are not invalidated by this chapter. Declarations of marriage pursuant to
40-1-311 through 40-1-313, 40-1-323, and 40-1-324 are not invalidated by this chapter.

CHAPTER 2. HUSBAND AND WIFE

Part 6. Uniform Premarital Agreement Act

40-2-601. Short title.

This part may be cited as the "Uniform Premarital Agreement Act".
40-2-602. Application and construction.

This part must be applied and construed to effectuate its general purpose to make uniform the law
with respect to the subject of this part among the states enacting it.

40-2-603. Definitions.

As used in this part, the following definitions apply:

(1) "Premarital agreement” means an agreement between prospective spouses made in
contemplation of marriage and to be effective upon marriage.

(2) "Property” means an interest, present or future, legal or equitable, vested or contingent, in
real or personal property, including income and earnings.

40-2-604. Formalities.

A premarital agreement must be in writing and signed by both parties. It is enforceable without
consideration.

40-2-605. Content.

(1) Parties to a premarital agreement may contract with respect to:

(a) the rights and obligations of each of the parties in any of the property of either or both of
them, whenever and wherever acquired or located;

(b) the right to buy, sell, use, transfer, exchange, abandon, lease, consume, expend, assign,
create a security interest in, mortgage, encumber, dispose of, or otherwise manage and control

property;



(c) the disposition of property upon separation, marital dissolution, death, or the occurrence or
nonoccurrence of any other event;

(d) the modification or elimination of spousal support;

(e) the making of a will, trust, or other arrangement to carry out the provisions of the
agreement;

(f) the ownership rights in and disposition of the death benefit from a life insurance policy;

(9) the choice of law governing the construction of the agreement; and

(h) any other matter, including their personal rights and obligations, not in violation of public
policy or a statute imposing a criminal penalty.

(2) The right of a child to support may not be adversely affected by a premarital agreement.

40-2-606. When agreement becomes effective.
A premarital agreement becomes effective upon marriage.
40-2-607. Amendment -- revocation.

After marriage, a premarital agreement may be amended or revoked only by a written agreement
signed by both parties. The amended agreement or the revocation is enforceable without
consideration.

40-2-608. Enforcement.

(1) A premarital agreement is not enforceable if the party against whom enforcement is sought
proves that:

(a) that party did not execute the agreement voluntarily; or

(b) the agreement was unconscionable when it was executed and, before execution of the
agreement, that party:

(i) was not provided a fair and reasonable disclosure of the property or financial obligations of
the other party;

(ii) did not voluntarily and expressly waive, in writing, any right to disclosure of the property or
financial obligations of the other party beyond the disclosure provided; and

(iii) did not have or reasonably could not have had an adequate knowledge of the property or
financial obligations of the other party.

(2) If a provision of a premarital agreement modifies or eliminates spousal support and that
modification or elimination causes one party to the agreement to be eligible for support under a
program of public assistance at the time of separation or marital dissolution, a court,
notwithstanding the terms of the agreement, may require the other party to provide support to the
extent necessary to avoid that eligibility.

(3) An issue of unconscionability of a premarital agreement must be decided by the court as a
matter of law.

40-2-609. Enforcement when marriage void.

If a marriage is declared invalid, an agreement that would otherwise have been a premarital
agreement is enforceable only to the extent necessary to avoid an inequitable result.

40-2-610. Limitation of actions.
Any statute of limitations applicable to an action asserting a claim for relief under a premarital

agreement is tolled during the marriage of the parties to the agreement. However, equitable
defenses limiting the time for enforcement, including laches and estoppel, are available to either

party.
CHAPTER 3. RECONCILIATION
Part 1. Montana Conciliation Law

40-3-101. Citation.



This chapter may be cited as the "Montana Conciliation Law".
40-3-102. Purposes.

The purposes of this chapter are to protect the rights of children and to promote the public welfare
by preserving, promoting, and protecting family life and the institution of matrimony and to provide
means for the reconciliation of spouses and the amicable settlement of domestic and family
controversies.

40-3-103. Use of shall and may.
As used in this chapter "shall" is mandatory and "may" is permissive.
40-3-104. Application.

The provisions of this chapter shall be applicable only in counties in which the district court
determines that the social conditions in the county and the number of domestic relations cases in
the courts render the procedures herein provided necessary to the full and proper consideration of
such cases and the effectuation of the purposes of this chapter. Such determination shall be made
annually in the month of January or July by the judge of the district court in counties having only
one such judge and by a majority of the judges of the district court in counties having more than
one such judge.

40-3-111. Conciliation court -- jurisdiction.

(1) Each district court shall exercise the jurisdiction conferred by this chapter and while sitting
in the exercise of such jurisdiction shall be known and referred to as the "conciliation court".

(2) Whenever any controversy exists between the spouses which may, unless a reconciliation is
achieved, result in the dissolution or annulment of the marriage or in the disruption of the
household and there is any minor child of the spouses or of either of them whose welfare might be
affected thereby, the conciliation court shall have jurisdiction over the controversy and over the
parties thereto and all persons having any relation to the controversy as further provided in this
chapter.

(3) Whenever application is made to the conciliation court for conciliation proceedings in respect
to a controversy between spouses or a contested action for dissolution, annulment, or separate
maintenance but there is no minor child whose welfare may be affected by the results of the
controversy and it appears to the court that reconciliation of the spouses or amicable adjustment of
the controversy can probably be achieved and that the work of the court in cases involving children
will not be seriously impeded by acceptance of the case, the court may accept and dispose of the
case in the same manner as similar cases involving the welfare of children are disposed of. In the
event of such application and acceptance, the court shall have the same jurisdiction over the
controversy and the parties thereto or having any relation thereto that it has under this chapter in
similar cases involving the welfare of children.

(4) The jurisdiction of the conciliation courts and the powers thereof shall be as provided in the
constitution of Montana, Title 3, chapter 5, parts 1 through 4, and acts amendatory and relating
thereto, including the right of disqualification of any judge of the conciliation court.

40-3-112. Selection of judges.

In counties having more than one judge of the district court, the judges of such court shall
annually, in the month of January or July, designate at least one judge to hear all cases under this
chapter. The judge or judges so designated shall hold as many sessions of the conciliation court in
each week as are necessary for the prompt disposition of the business before the court.

40-3-113. Transfer of cases.

Another district judge may be called in by the judge of the conciliation court to act as judge of the
conciliation court during any period when the judge of the conciliation court is on vacation, absent,
or for any reason unable to perform his duties. Any judge so appointed shall have all of the powers
and authority of a judge of the conciliation court in cases under this chapter.



40-3-114. Budget.

The provisions of the county budget system, Title 7, chapter 6, part 23, shall, except as provided
by 40-3-125(3), be applicable to expenditures for the court of conciliation.

40-3-115. Probation officers' duties.

The probation officer in every county shall give such assistance to the conciliation court as the
court may request to carry out the purposes of this chapter, and to that end the probation officer
shall, upon request and with the consent of both parties, make investigations and reports as
requested and, in cases pursuant to this chapter, shall exercise all the powers and perform all the
duties granted or imposed by the laws of this state relating to probation or to probation officers.

40-3-116. Privacy of hearings.

(1) All district court hearings or conferences in proceedings under this chapter shall be held in
private, and the court shall exclude all persons except the officers of the court, the parties, their
counsel, and witnesses. Conferences may be held with each party and his counsel separately. In
the discretion of the judge or counselor conducting the conference or hearing, all counsel may be
excluded. All communications, verbal or written, from parties to the judge or counselor in a
proceeding under this chapter shall be deemed made to such officer in official confidence.

(2) The files of the conciliation court shall be closed. The petition, supporting affidavit,
reconciliation agreement, and any court order made in the matter may be opened to inspection by
any party or his counsel upon the written authority of the judge of the conciliation court.

40-3-121. Filing of petition.

Prior to the filing of any action for dissolution, annulment, or separate maintenance, either spouse
or both spouses may file in the conciliation court a petition invoking the jurisdiction of the court for
the purpose of preserving the marriage by effecting a reconciliation between the parties or for
amicable settlement of the controversy between the spouses so as to avoid further litigation over
the issue involved.

40-3-122. Petition form and contents.

(1) The petition shall be captioned substantially as follows:

District Court of the State of Montana For the County of ....

Upon the petition of Petition for Conciliation
................... (Under the Conciliation
Petitioner Court Law)

And concerning

Respondents.

To the Conciliation Court:

(2) The petition shall:

(a) allege that a controversy exists between the spouses and request the aid of the court to
effect a reconciliation or an amicable settlement of the controversy;

(b) state the name and age of each minor child whose welfare may be affected by the
controversy;

(c) state the name and address of the petitioner or the names and addresses of the petitioners;

(d) if the petition is presented by one spouse only, name the other spouse as a respondent and
state the address of that spouse;

(e) also name as a respondent any other person who has any relation to the controversy and
state the address of the person, if known to the petitioner;



(f) state such other information as the court may by rule require.

(3) The clerk of the court shall provide, at the expense of the county, blank forms for petitions
for filing pursuant to this chapter. The probation officers of the county and the attaches and
employees of the conciliation court shall assist any person in the preparation and presentation of
any such petition when any person requests such assistance. All public officers in each county shall
refer to the conciliation court all petitions and complaints made to them in respect to controversies
within the jurisdiction of the conciliation court.

40-3-123. No fees.

No fee may be charged by any officer for filing the petition nor may any fee be charged by any
officer for the performance of any duty pursuant to this chapter.

40-3-124. Manner of conciliation.

(1) The judge of the conciliation court may hear all matters invoked under this chapter, or he
may refer such matters to a pastor or director of any religious denomination to which the parties
may belong, psychiatrist, physician, attorney, social worker, or other person who is competent and
qualified by training and experience in personal counseling. Such person shall be referred to herein
as the conciliation counselor.

(2) The conciliation counselor shall:

(a) hold conciliation conferences with parties to, and hearings in, proceedings under this
chapter and make recommendations concerning such proceedings to the judge of the conciliation
court;

(b) cause such reports to be made, such statistics to be compiled, and such records to be kept
as the judge of the conciliation court may direct.

40-3-125. Hearings.

(1) The court shall fix a reasonable time and place for hearing on the petition and shall cause
such notice of the filing of the petition and the time and place of the hearing as it considers
necessary to be given to the respondents. The court may, when it considers it necessary, issue a
citation to any respondent requiring him to appear at the time and place stated in the citation and
may require the attendance of witnesses as in other civil cases.

(2) For the purpose of conducting hearings pursuant to this chapter, the conciliation court may
be convened at any time and place within the district and the hearing may be had in chambers or
otherwise, except that the time and place for hearing may not be different from the time and place
provided by law for the trial of civil actions if any party, prior to the hearing, objects to any
different time or place.

(3) The hearing shall be conducted informally as a conference or series of conferences to effect
a reconciliation of the spouses or an amicable adjustment or settlement of the issues of the
controversy. To facilitate and promote the purposes of this chapter, the court may, with the
consent of both of the parties to the proceeding, recommend or invoke the aid of physicians,
psychiatrists, other specialists or scientific experts, or the pastor or director of any religious
denomination to which the parties may belong. Such aid, however, shall not be at the expense of
the court or of the county, unless the county commissioners of the county specifically provide and
authorize such aid.

40-3-126. Orders -- reconciliation agreement.

(1) At or after hearing, the court may make such orders in respect to the conduct of the
spouses and the subject matter of the controversy as the court considers necessary to preserve the
marriage or to implement the reconciliation of the spouses, but in no event may such orders be
effective for more than 30 days from the hearing of the petition, unless the parties mutually
consent to a continuation of such time.

(2) Any reconciliation agreement between the parties may be reduced to writing and, with the
consent of the parties, a court order may be made requiring the parties to comply fully therewith.

40-3-127. Dissolution, declaration of invalidity, or separate maintenance proceeding --
effect.



(1) During a period beginning upon the filing of the petition for conciliation and continuing until
30 days after the hearing of the petition for conciliation, neither spouse shall file any action for
dissolution, declaration of invalidity, or separate maintenance.

(2) If after the expiration of such period the controversy between the spouses has not been
terminated, either spouse may institute proceedings for dissolution, declaration of invalidity, or
separate maintenance. The pendency of a dissolution, declaration of invalidity, or separate
maintenance action may not operate as a bar to the instituting of proceedings for conciliation under
this chapter.

(3) Whenever any action for dissolution, declaration of invalidity, or separate maintenance is
filed in the district court and it appears to the court at any time during the pendency of the action
that there is any minor child of the spouses or of either of them whose welfare may be adversely
affected by the dissolution or declaration of invalidity of the marriage or the disruption of the
household and that there appears to be some reasonable possibility of a reconciliation being
effected, the case may be transferred to the conciliation court for proceedings for reconciliation of
the spouses or amicable settlement of issues in controversy, in accordance with the provisions of
this chapter.

CHAPTER 4. TERMINATION OF MARRIAGE, CHILD CUSTODY, SUPPORT
Part 1. Separation -- Dissolution of Marriage
40-4-101. Purposes.

This chapter shall be liberally construed and applied to promote its underlying purposes, which are
to:

(1) strengthen and preserve the integrity of marriage and safeguard family relationships;

(2) promote the amicable settlement of disputes that have arisen between parties to a
marriage;

(3) mitigate the potential harm to the spouses and their children caused by the process of legal
dissolution of marriage;

(4) make reasonable provision for spouse and minor children during and after litigation; and

(5) make the law of legal dissolution of marriage effective for dealing with the realities of
matrimonial experience by making irretrievable breakdown of the marriage relationship the sole
basis for its dissolution.

40-4-102. Uniformity of application and construction.

This chapter shall be so applied and construed as to effectuate its general purpose to make uniform
the law with respect to the subject of this chapter among those states which enact it.

40-4-103. Application of Montana Rules of Civil Procedure.

(1) Except for proceedings under the Uniform Child Custody Jurisdiction and Enforcement Act,
the Montana Rules of Civil Procedure apply to all proceedings under this chapter, except as
otherwise provided in this chapter.

(2) A proceeding for dissolution of marriage or legal separation must be entitled, "In re the
Marriage of.......... and............ ". A parenting or support proceeding must be entitled, "In re the
(parenting) (support) of........

(3) The initial pleading in all proceedings under this chapter must be denominated a petition. A
responsive pleading must be denominated a response. Other pleadings, and all pleadings in other
matters under this chapter, must be denominated as provided in the Montana Rules of Civil
Procedure.

(4) In this chapter, "decree" includes "judgment".

(5) A decree of dissolution or of legal separation, if made, may not be awarded to one of the
parties but must provide that it affects the status previously existing between the parties in the
manner decreed.

40-4-104. Dissolution of marriage -- legal separation.



(1) The district court shall enter a decree of dissolution of marriage if:

(a) the court finds that one of the parties, at the time the action was commenced, was
domiciled in this state, as provided in 25-2-118, or was stationed in this state while a member of
the armed services and that the domicile or military presence has been maintained for 90 days
preceding the filing of the action;

(b) the court finds that the marriage is irretrievably broken, which findings must be supported
by evidence:

(i) that the parties have lived separate and apart for a period of more than 180 days preceding
the commencement of this proceeding; or

(ii) that there is serious marital discord that adversely affects the attitude of one or both of the
parties towards the marriage;

(c) the court finds that the conciliation provisions of the Montana Conciliation Law and of 40-4-
107 either do not apply or have been met; and

(d) to the extent it has jurisdiction to do so, the court has considered, approved, or made
provision for parenting, the support of any child entitled to support, the maintenance of either
spouse, and the disposition of property.

(2) If a party requests a decree of legal separation rather than a decree of dissolution of
marriage, the court shall grant the decree in that form unless the other party objects.

40-4-105. Procedure -- commencement -- pleadings -- abolition of existing defenses.

(1) The verified petition in a proceeding for dissolution of marriage or legal separation must
allege that the marriage is irretrievably broken and must set forth:

(a) the age, occupation, and residence of each party and the party's length of residence in this
state;

(b) the date of the marriage and the place at which it was registered;

(c) that the jurisdictional requirements of 40-4-104 exist and that the marriage is irretrievably
broken in that either:

(i) the parties have lived separate and apart for a period of more than 180 days preceding the
commencement of this proceeding; or

(ii) there is serious marital discord that adversely affects the attitude of one or both of the
parties towards the marriage, and there is no reasonable prospect of reconciliation;

(d) the names, ages, and addresses of all living children of the marriage and whether the wife
is pregnant;

(e) any arrangements as to support of the children and maintenance of a spouse;

(f) a proposed parenting plan, if applicable; and

(g) the relief sought.

(2) Either or both parties to the marriage may initiate the proceeding.

(3) If a proceeding is commenced by one of the parties, the other party must be served in the
manner provided by the Montana Rules of Civil Procedure and may within 20 days after the date of
service file a verified response. A decree may not be entered until 20 days after the date of service.

(4) Previously existing defenses to divorce and legal separation, including but not limited to
condonation, connivance, collusion, recrimination, insanity, and lapse of time, are abolished.

(5) The court may join additional parties proper for the exercise of its authority to implement
this chapter.

[(6) The social security number, if known, of a person subject to a decree of dissolution or a
support order must be recorded in the records relating to the matter. At the request of a person
subject to a decree of dissolution or a support order, the recordkeeper shall keep the social security
number from this source confidential, except that the number may be provided to the department
of public health and human services for use in administering Title 1V-D of the Social Security Act.]
(Bracketed language terminates on occurrence of contingency--sec. 1, Ch. 27, L. 1999.)

40-4-107. Irretrievable breakdown.

(1) If both of the parties by petition or otherwise have stated under oath or affirmation that the
marriage is irretrievably broken or one of the parties has so stated and the other has not denied it,
the court, after hearing, shall make a finding whether the marriage is irretrievably broken.

(2) If one of the parties has denied under oath or affirmation that the marriage is irretrievably
broken, the court shall consider all relevant factors, including the circumstances that gave rise to
filing the petition and the prospect of reconciliation, and shall:



(a) make a finding whether the marriage is irretrievably broken; or

(b) continue the matter for further hearing not fewer than 30 or more than 60 days later or as
soon thereafter as the matter may be reached on the court's calendar and may suggest to the
parties that they seek counseling. The court at the request of either party shall, or on its own
motion may, order a conciliation conference. At the adjourned hearing the court shall make a
finding whether the marriage is irretrievably broken.

(3) A finding of irretrievable breakdown is a determination that there is no reasonable prospect
of reconciliation.

(4) Nothing in this section shall be interpreted to affect the provisions of chapter 3 of this title,
known as the Montana Conciliation Law.

40-4-108. Decree.

(1) A decree of dissolution of marriage or of legal separation is final when entered, subject to
the right of appeal. An appeal from the decree of dissolution that does not challenge the finding
that the marriage is irretrievably broken does not delay the finality of that provision of the decree
that dissolves the marriage beyond the time for appealing from that provision, and either of the
parties may remarry pending appeal.

(2) No earlier than 6 months after entry of a decree of legal separation, the court on motion of
either party shall convert the decree to a decree of dissolution of marriage.

(3) The clerk of the court shall give notice of the entry of a decree of dissolution:

(a) if the marriage is registered in this state, to the clerk of the district court of the county
where the marriage is registered, who shall enter the fact of dissolution in the book in which the
marriage license and certificate are recorded; or

(b) if the marriage is registered in another jurisdiction, to the appropriate official of that
jurisdiction, with the request that the official enter the fact of dissolution in the appropriate record.

(4) Upon request by a wife whose marriage is dissolved or declared invalid, the court shall
order the wife's maiden name or a former name restored.

40-4-109. Independence of provisions of decree or temporary order.

If a party fails to comply with a provision of a decree or temporary order or injunction, the
obligation of the other party to make payments for support or maintenance or to permit parental
contact with the child is not suspended but the party may move the court to grant an appropriate
order.

40-4-110. Costs -- professional fees.

(1) The court from time to time, after considering the financial resources of both parties, may
order a party to pay a reasonable amount for the cost to the other party of maintaining or
defending any proceeding under chapters 1 and 4 and for professional fees, including sums for
legal and professional services rendered and costs incurred prior to the commencement of the
proceeding or after entry of judgment. The court may order that the amount be paid directly to the
professional, who may enforce the order in the professional's name.

(2) The purpose of this section is to ensure that both parties have timely and equitable access
to marital financial resources for costs incurred before, during, and after a proceeding under
chapters 1 and 4.

40-4-121. Temporary order for maintenance or support, temporary injunction, or
temporary restraining order.

(1) In a proceeding for dissolution of marriage or for legal separation or in a proceeding for
disposition of property or for maintenance or support following dissolution of the marriage by a
court that lacked personal jurisdiction over the absent spouse, either party may move for
temporary maintenance, temporary support of a child of the marriage entitled to support, or a
temporary family support order. When a party is receiving public assistance, as defined in 40-5-
201, for the minor children at issue or when a party receives public assistance during the life of a
temporary family support order, the temporary family support order must designate separately the
amounts of temporary child support and temporary maintenance, if any. The temporary child
support order or the designated child support portion of the family support order must be



determined as required in 40-4-204. The motion must be accompanied by an affidavit setting forth
the factual basis for the motion, the amounts requested, a list of marital estate liabilities, a
statement of sources of income of the parties and of a child of the marriage entitled to support,
and, in the case of a motion for a temporary family support order, a proposal designating the party
responsible for paying each liability. If ordered by a court, a temporary family support order must,
without prejudice, direct one or both parties to pay, out of certain income sources, liabilities of the
marital estate during the pendency of the action, including maintenance liabilities for a party or
support of a child of the marriage entitled to support. If income sources are insufficient to meet the
marital estate periodic liabilities, the temporary family support order may direct that certain
liabilities be paid from assets of the marital estate. At any time during the proceedings, the court
may order any temporary family support payments to be designated as temporary maintenance,
temporary child support, or partial property distribution, retroactive to the date of the motion for a
temporary family support order. When a party obtains public assistance, as defined in 40-5-201, or
applies for services under Title IV-D of the Social Security Act, after the court has issued a
temporary family support order, the petitioner shall promptly move the court for designation of the
parts, if any, of the temporary family support order that are maintenance and child support and the
court shall promptly so designate, determining the child support obligation as required in 40-4-204.

(2) As a part of a motion for temporary maintenance, temporary support of a child, or a
temporary family support order or by independent motion accompanied by affidavit, either party
may request that the court issue a temporary injunction for any of the following relief:

(a) restraining a person from transferring, encumbering, concealing, or otherwise disposing of
any property, except in the usual course of business or for the necessities of life, and if so
restrained, requiring the person to notify the moving party of any proposed extraordinary
expenditures made after the order is issued;

(b) restraining both parties from cashing, borrowing against, canceling, transferring, disposing
of, or changing the beneficiaries of any insurance or other coverage, including life, health,
automobile, and disability coverage held for the benefit of a party or a child of a party for whom
support may be ordered;

(c) enjoining a party from molesting or disturbing the peace of the other party or of any family
member or from stalking, as defined in 45-5-220;

(d) excluding a party from the family home or from the home of the other party upon a showing
that physical or emotional harm would otherwise result;

(e) enjoining a party from removing a child from the jurisdiction of the court;

(f) ordering a party to complete counseling, including alcohol or chemical dependency
counseling or treatment;

(9) providing other injunctive relief proper in the circumstances; and

(h) providing additional relief available under Title 40, chapter 15.

(3) When the clerk of the district court issues a summons pursuant to this chapter, the clerk
shall issue and include with the summons a temporary restraining order:

(a) restraining both parties from transferring, encumbering, hypothecating, concealing, or in
any way disposing of any property, real or personal, whether jointly or separately held, without
either the consent of the other party or an order of the court, except in the usual course of
business or for the necessities of life. The restraining order must require each party to notify the
other party of any proposed extraordinary expenditures at least 5 business days before incurring
the expenditures and to account to the court for all extraordinary expenditures made after service
of the summons. However, the restraining order may not preclude either party from using any
property to pay reasonable attorney fees in order to retain counsel in the proceeding.

(b) restraining both parties from cashing, borrowing against, canceling, transferring, disposing
of, or changing the beneficiaries of any insurance or other coverage, including life, health,
automobile, and disability coverage held for the benefit of a party or a child of a party for whom
support may be ordered. However, nothing in this subsection (3) adversely affects the rights, title,
or interest of a purchaser, encumbrancer, or lessee for value if the purchaser, encumbrancer, or
lessee does not have actual knowledge of the restraining order.

(4) A person may seek the relief provided for in subsection (2) without filing a petition under
this part for a dissolution of marriage or legal separation by filing a verified petition requesting
relief under Title 27, chapter 19, part 3. Any temporary injunction entered under this subsection
must be for a fixed period of time, not to exceed 1 year, and may be modified as provided in Title
27, chapter 19, part 4, and 40-4-208, as appropriate.

(5) The court may issue a temporary restraining order for a period not to exceed 20 days
without requiring notice to the other party only if it finds on the basis of the moving affidavit or



other evidence that irreparable injury will result to the moving party if an order is not issued until
the time for responding has elapsed.

(6) The party against whom a temporary injunction is sought must be served with notice and a
copy of the motion and is entitled to a hearing on the motion. A response may be filed within 20
days after service of notice of motion or at the time specified in the temporary restraining order.

(7) At the time of the hearing, the court shall:

(a) inform both parties that the temporary injunction may contain a provision or provisions that
limit the rights of one or both parties relating to firearms under state law or a provision or
provisions that may subject one or both parties to state or federal laws that limit their rights
relating to firearms; and

(b) determine whether good cause exists for the injunction to continue for 1 year.

(8) On the basis of the showing made and in conformity with 40-4-203 and 40-4-204, the court
may issue a temporary injunction and an order for temporary maintenance, temporary child
support, or temporary family support in amounts and on terms just and proper in the
circumstance.

(9) A temporary order or injunction, entered pursuant to Title 40, chapter 15, or this section:

(a) may be revoked or modified on a showing by affidavit of the facts necessary to revocation
or modification of a final decree under 40-4-208;

(b) terminates upon order of the court or when the petition is voluntarily dismissed and, in the
case of a temporary family support order, upon entry of the decree of dissolution; and

(c) when issued under this section, must conspicuously bear the following: "Violation of this
order is a criminal offense under 45-5-220 or 45-5-626."

(10) When the petitioner has fled the parties' residence, notice of the petitioner's new residence
must be withheld except by order of the court for good cause shown.

40-4-122. Forms -- distribution -- filing.

The attorney general shall prepare uniform sample instructions and petition and order forms
necessary for allowing an applicant to obtain a temporary restraining order under 40-4-121 and
uniform sample affidavits and orders of inability to pay filing fees or other costs. The attorney
general shall distribute samples of the restraining order and the inability-to-pay-filing-fees order
forms to the clerk of the district court in each county and to justice, city, and municipal courts. The
clerk of the district court, justices of the peace, city, and municipal courts shall make forms
available to the public at no charge.

40-4-123. Jurisdiction and venue.

(1) District courts, municipal courts, justices' courts, and city courts have concurrent
jurisdiction to hear and issue orders under 40-4-121.

(2) The municipal judge, justice of the peace, or city court judge shall on motion suspend all
further proceedings in the action and certify the pleading and any orders to the clerk of the district
court of the county where the action was begun if an action for declaration of invalidity of a
marriage, legal separation, or dissolution of marriage or for parenting is pending between the
parties. From the time of the certification of the pleadings and any orders to the clerk, the district
court has the same jurisdiction over the action as if it had been commenced in district court.

(3) An action brought under 40-4-121 may be tried in the county in which either party resides
or in which the physical abuse was committed.

(4) The right to petition for relief may not be denied because the plaintiff has vacated the
residence or household to avoid abuse.

40-4-124. Review or removal -- district court.

(1) An order issued by a municipal court, justice's court, or city court pursuant to 40-4-121 is
immediately reviewable by the judge of the district court at chambers upon the filing of a notice of
appeal. The district judge may affirm, dissolve, or modify an order of a municipal court, justice's
court, or city court made pursuant to 40-4-121.

(2) Any case in which an order has been issued by a municipal court, justice's court, or city
court pursuant to 40-4-121 may be removed to district court upon filing of a notice of removal.

40-4-125. Registration of orders.



(1) The clerk of court, justice of the peace, municipal court judge, or city court judge shall,
within 24 hours of receiving proof of service of an order under 40-4-121, mail a copy of the order
or any extension, modification, or termination of the order along with a copy of the proof of service
to the appropriate law enforcement agencies designated in the order, which shall, within 24 hours
after receipt of the order, enter the order into the database of the national crime information
center of the United States department of justice and may enter the order into any existing state
or other federal registry of protection orders, in accordance with applicable law.

(2) Law enforcement agencies shall establish procedures, using an existing system for warrant
verification and the database of the national crime information center of the United States
department of justice, to ensure that peace officers at the scene of an alleged violation of a
protective order are informed of the existence and terms of the order.

40-4-130. Summary dissolution -- conditions necessary at commencement of
proceedings.

A marriage may be dissolved by the summary dissolution procedure specified in 40-4-130 through
40-4-136 if all of the following conditions exist on the date the proceeding is commenced:

(1) Each party has met the requirements of 40-4-104 with regard to dissolution of marriage.

(2) Irreconcilable differences have caused the irretrievable breakdown of the marriage, and
both parties agree that the marriage should be dissolved.

(3) The wife is not pregnant and:

(a) there are no children from the relationship born before or during the marriage or adopted
by the parties during the marriage; or

(b) the parties have executed an agreed-upon parenting plan and the child support and medical
support have been determined by judicial or administrative order for all children from the
relationship born before or during the marriage or adopted by the parties during the marriage.

(4) (a) Except as provided in subsection (4)(b), neither party has any interest in real property.

(b) The limitation of subsection (4)(a) does not apply to the lease of a residence occupied by
either party if the lease does not include an option to purchase and if it terminates within 1 year
from the date of the filing of the petition.

(5) There are no unpaid, unsecured obligations in excess of $8,000 incurred by either or both of
the parties after the date of their marriage.

(6) The total fair market value of assets, excluding secured obligations, is less than $25,000.

(7) The parties have executed an agreement setting forth the division of assets and the
assumption of liabilities and have executed any documents, title certificates, bills of sale, or other
evidence of transfer necessary to effectuate the agreement.

(8) The parties waive any right to maintenance.

(9) The parties, upon entry of final judgment of dissolution of marriage, irrevocably waive their
respective rights to appeal the terms of the dissolution and their rights to move for a new trial on
the dissolution.

(10) The parties have read and state that they understand the contents of the summary
dissolution brochure provided for in 40-4-136.

(11) The parties desire that the court dissolve the marriage.

40-4-131. Joint petition -- filing -- form -- contents.

(1) A proceeding for summary dissolution of marriage is commenced by filing in the district
court a joint petition in the form prescribed by the court.

(2) The petition must:

(a) be signed under oath by both parties;

(b) state that, as of the date of the filing of the joint petition, each condition set forth in 40-4-
130 has been met;

(c) state the mailing address of both parties; and

(d) state whether or not the wife elects to have her maiden or former name restored and, if so,
state the name to be restored.

40-4-132. Revocation of joint petition -- termination of proceeding -- notice -- copy to
other party.



(1) At any time prior to the entry of final judgment, either party to the marriage may revoke
the joint petition and thereby terminate the summary dissolution proceeding filed pursuant to 40-
4-130 through 40-4-136.

(2) The revocation is effected by filing with the clerk of the court in which the proceeding was
commenced a notice of revocation in the form and content prescribed by the district court.

(3) The revoking party shall send a copy of the notice of revocation to the last-known address
of the other party by first-class mail, postage prepaid.

40-4-133. Hearing and final judgment -- entry -- effect.

After 20 days from the date of the filing of the joint petition for summary dissolution, the district
court shall hold a hearing at which both parties must be present, and if the court determines that
the conditions in 40-4-130 exist, the court shall enter the final judgment dissolving the marriage.
Entry of final judgment restores each party to the status of a single person and permits either to
marry.

40-4-134. Final judgment as final adjudication of rights and obligations.

Except as provided in 40-4-135, entry of final judgment constitutes a final adjudication of the
rights and obligations of the parties with respect to the status of the marriage and property rights
and constitutes a waiver of their respective rights to maintenance, rights to appeal the terms of the
dissolution, and rights to a new trial.

40-4-135. Actions to set aside final judgment.

(1) A final judgment made pursuant to 40-4-133 does not prejudice or bar the rights of either
party to institute an action to set aside the final judgment for fraud, duress, accident, mistake, or
other grounds recognized at law or in equity or to make a motion pursuant to the Montana Rules of
Civil Procedure.

(2) The district court shall set aside a final judgment made pursuant to 40-4-133 regarding all
matters except the status of the marriage upon proof that the parties did not meet the
requirements of 40-4-130 on the date the petition was filed.

40-4-136. Brochure to describe proceedings -- availability -- distribution -- contents and
form.

(1) Each district court shall make available a brochure, prepared and distributed by the attorney
general, describing the requirements, nature, and effect of proceedings under 40-4-130 through
40-4-136.

(2) (a) In nontechnical language, the brochure must:

(i) state that it is in the best interests of the parties to consult an attorney regarding the
dissolution of their marriage. The services of an attorney may be obtained through lawyer referral
services, group or prepaid legal services, or legal aid organizations.

(ii) state that the brochure is not intended as a guide for self-representation in proceedings
under 40-4-130 through 40-4-136 and should not be relied upon exclusively by the parties;

(iii) provide a concise summary of the provisions of 40-4-104 and 40-4-130 through 40-4-136;

(iv) describe the nature of services of the conciliation court, if available;

(v) state that under the provisions of 40-4-130 through 40-4-136, neither party to the marriage
may obtain maintenance from the other;

(vi) state in boldface type that, upon entry of final judgment, the parties' rights and obligations
with respect to the marriage, including property and maintenance rights, are permanently
adjudicated without right of appeal but that neither party is barred from instituting an action to set
aside the final judgment for fraud, duress, accident, mistake, or other grounds recognized at law or
in equity or to make a motion pursuant to the Montana Rules of Civil Procedure; and

(vii) state that until final judgment is entered, the parties retain the status of married persons
and cannot remarry.

(b) The brochure may include other matters that the attorney general considers appropriate.

Part 2. Support, Custody, Visitation, and Related Provisions



40-4-201. Separation agreement.

(1) To promote amicable settlement of disputes between parties to a marriage attendant upon
their separation or the dissolution of their marriage, the parties may enter into a written separation
agreement containing provisions for disposition of any property owned by either of them,
maintenance of either of them, and support, parenting, and parental contact with their children. In
cases in which children are involved, the separation agreement may contain a parenting plan as
required in 40-4-234.

(2) Subject to subsection (7), in a proceeding for dissolution of marriage or for legal separation,
the terms of the separation agreement, except those providing for the support, parenting, and
parental contact with children, are binding upon the court unless it finds, after considering the
economic circumstances of the parties and any other relevant evidence produced by the parties, on
their own motion or on request of the court, that the separation agreement is unconscionable.

(3) If the court finds the separation agreement unconscionable, it may request that the parties
submit a revised separation agreement or it may make orders for the disposition of property,
maintenance, and support.

(4) If the court finds that the separation agreement is not unconscionable as to disposition of
property or maintenance and not unsatisfactory as to support:

(a) unless the separation agreement provides to the contrary, its terms must be set forth in the
decree of dissolution or legal separation and the parties ordered to perform them; or

(b) if the separation agreement provides that its terms may not be set forth in the decree, the
decree must identify the separation agreement and state that the court has found the terms not
unconscionable.

(5) Terms of the agreement set forth in the decree are enforceable by all remedies available for
enforcement of a judgment, including contempt, and are enforceable as contract terms.

(6) Except as provided in subsection (7) and except for terms concerning the support,
parenting, or parental contact with the children, the decree may expressly preclude or limit
modification of terms set forth in the decree if provided for in the separation agreement.
Otherwise, terms of a separation agreement set forth in the decree are automatically modified by
modification of the decree.

(7) The decree may be modified, as provided in 40-4-251 through 40-4-258, for failure to
disclose assets and liabilities.

40-4-202. Division of property.

(1) In a proceeding for dissolution of a marriage, legal separation, or division of property
following a decree of dissolution of marriage or legal separation by a court which lacked personal
jurisdiction over the absent spouse or lacked jurisdiction to divide the property, the court, without
regard to marital misconduct, shall, and in a proceeding for legal separation may, finally equitably
apportion between the parties the property and assets belonging to either or both, however and
whenever acquired and whether the title thereto is in the name of the husband or wife or both. In
making apportionment, the court shall consider the duration of the marriage and prior marriage of
either party; the age, health, station, occupation, amount and sources of income, vocational skills,
employability, estate, liabilities, and needs of each of the parties; custodial provisions; whether the
apportionment is in lieu of or in addition to maintenance; and the opportunity of each for future
acquisition of capital assets and income. The court shall also consider the contribution or
dissipation of value of the respective estates and the contribution of a spouse as a homemaker or
to the family unit. In dividing property acquired prior to the marriage; property acquired by gift,
bequest, devise, or descent; property acquired in exchange for property acquired before the
marriage or in exchange for property acquired by gift, bequest, devise, or descent; the increased
value of property acquired prior to marriage; and property acquired by a spouse after a decree of
legal separation, the court shall consider those contributions of the other spouse to the marriage,
including:

(a) the nonmonetary contribution of a homemaker;

(b) the extent to which such contributions have facilitated the maintenance of this property;
and

(c) whether or not the property division serves as an alternative to maintenance arrangements.

(2) In a proceeding, the court may protect and promote the best interests of the children by
setting aside a portion of the jointly and separately held estates of the parties in a separate fund or



trust for the support, maintenance, education, and general welfare of any minor, dependent, or
incompetent children of the parties.

(3) Each spouse is considered to have a common ownership in marital property that vests
immediately preceding the entry of the decree of dissolution or declaration of invalidity. The extent
of the vested interest must be determined and made final by the court pursuant to this section.

(4) The division and apportionment of marital property caused by or incident to a decree of
dissolution, a decree of legal separation, or a declaration of invalidity is not a sale, exchange,
transfer, or disposition of or dealing in property but is a division of the common ownership of the
parties for purposes of:

(a) the property laws of this state;

(b) the income tax laws of this state; and

(c) the federal income tax laws.

(5) Premarital agreements must be enforced as provided in Title 40, chapter 2, part 6.

40-4-203. Maintenance.

(1) In a proceeding for dissolution of marriage or legal separation or a proceeding for
maintenance following dissolution of the marriage by a court which lacked personal jurisdiction
over the absent spouse, the court may grant a maintenance order for either spouse only if it finds
that the spouse seeking maintenance:

(a) lacks sufficient property to provide for his reasonable needs; and

(b) is unable to support himself through appropriate employment or is the custodian of a child
whose condition or circumstances make it appropriate that the custodian not be required to seek
employment outside the home.

(2) The maintenance order shall be in such amounts and for such periods of time as the court
deems just, without regard to marital misconduct, and after considering all relevant facts including:

(a) the financial resources of the party seeking maintenance, including marital property
apportioned to him, and his ability to meet his needs independently, including the extent to which a
provision for support of a child living with the party includes a sum for that party as custodian;

(b) the time necessary to acquire sufficient education or training to enable the party seeking
maintenance to find appropriate employment;

(c) the standard of living established during the marriage;

(d) the duration of the marriage;

(e) the age and the physical and emotional condition of the spouse seeking maintenance; and

() the ability of the spouse from whom maintenance is sought to meet his needs while meeting
those of the spouse seeking maintenance.

40-4-204. Child support -- orders to address health insurance -- withholding of child
support.

(1) In a proceeding for dissolution of marriage, legal separation, maintenance, or child support,
the court shall order either or both parents owing a duty of support to a child to pay an amount
reasonable or necessary for the child's support, without regard to marital misconduct.

(2) The court shall consider all relevant factors, including:

(a) the financial resources of the child;

(b) the financial resources of the parents;

(c) the standard of living that the child would have enjoyed had the marriage not been
dissolved;

(d) the physical and emotional condition of the child and the child's educational and medical
needs;

(e) the age of the child;

(f) the cost of day care for the child;

(g9) any parenting plan that is ordered or decided upon; and

(h) the needs of any person, other than the child, whom either parent is legally obligated to
support.

(3) (a) Whenever a court issues or modifies an order concerning child support, the court shall
determine the child support obligation by applying the standards in this section and the uniform
child support guidelines adopted by the department of public health and human services pursuant
to 40-5-209. The guidelines must be used in all cases, including cases in which the order is entered
upon the default of a party and those in which the parties have entered into an agreement



regarding the support amount. A verified representation of the defaulting parent’'s income, based
on the best information available, may be used when a parent fails to provide financial information
for use in applying the guidelines. The amount determined under the guidelines is presumed to be
an adequate and reasonable support award, unless the court finds by clear and convincing
evidence that the application of the standards and guidelines is unjust to the child or to any of the
parties or that it is inappropriate in that particular case.

(b) If the court finds that the guideline amount is unjust or inappropriate in a particular case, it
shall state its reasons for that finding. Similar reasons must also be stated in a case in which the
parties have agreed to a support amount that varies from the guideline amount. Findings that
rebut and vary the guideline amount must include a statement of the amount of support that would
have ordinarily been ordered under the guidelines.

(c) If the court does not order a parent owing a duty of support to a child to pay any amount
for the child's support, the court shall state its reasons for not ordering child support.

(d) Child support obligations established under this section are subject to the registration and
processing provisions of Title 40, chapter 5, part 9.

(4) Each temporary or final district court judgment, decree, or order establishing a child support
obligation under this title and each modification of a final order for child support must include a
medical support order as provided for in Title 40, chapter 5, part 8.

(5) (a) Unless the court makes a written exception under 40-5-315 or 40-5-411 and the
exception is included in the support order, a support obligation established by judgment, decree, or
order under this section, whether temporary or final, and each modification of an existing support
obligation under 40-4-208 must be enforced by immediate or delinquency income withholding, or
both, under Title 40, chapter 5, part 3 or 4. A support order that omits the written exceptions
provided in 40-5-315 or 40-5-411 or that provides for a payment arrangement inconsistent with
this section is nevertheless subject to withholding for the payment of support without need for an
amendment to the support order or for any further action by the court.

(b) If an obligor is exempt from immediate income withholding, the district court judgment or
order must include a warning statement that if the obligor is delinquent in the payment of support,
the obligor's income may be subject to income-withholding procedures under Title 40, chapter 5,
part 3 or 4. Failure to include a warning statement in a judgment or order does not preclude the
use of withholding procedures.

(c) If a support order subject to income withholding is expressed in terms of a monthly
obligation, the order may be annualized and withheld on a weekly or biweekly basis, corresponding
to the obligor's regular pay period. When an order is annualized and withheld on a weekly or
biweekly basis under this section, the support withheld from the obligor may be retained by the
obligee when it exceeds the obligor's monthly support obligation if the excess support is a result of
annualized withholding.

(d) If an obligor is exempted from paying support through income withholding, the support
order must include a requirement that whenever the case is receiving services under Title IV-D of
the Social Security Act, support payments must be paid through the department of public health
and human services as provided in 40-5-909.

(6) (a) Each district court judgment, decree, or order that establishes paternity or establishes
or modifies a child support obligation must include a provision requiring the parties to promptly file
with the court and to update, as necessary, information on:

(i) the party's identity, residential and mailing addresses, telephone number, [social security
number,] and driver's license number;

(ii) the name, address, and telephone number of the party's employer; and

(iii) if the child is covered by a health or medical insurance plan, the name of the insurance
carrier or health benefit plan, the policy identification humber, the names of the persons covered,
and any other pertinent information regarding coverage or, if the child is not covered, information
as to the availability of coverage for the child through the party's employer.

(b) The court shall keep the information provided under subsection (6)(a) confidential except
that the information may be provided to the department of public health and human services for
use in administering Title 1V-D of the Social Security Act.

(c) The order must also require that in any subsequent child support enforcement action, upon
sufficient showing that diligent effort has been made to ascertain the location of the party, the
district court or the department of public health and human services, if the department is providing
services under Title IV-D of the Social Security Act, may consider due process requirements for
notice and service of process met with respect to the party upon delivery of written notice by



regular mail to the most recent address of the party or the party's employer’'s address reported to
the court.

(7) A judgment, decree, or order establishing a child support obligation under this part may be
modified or adjusted as provided in 40-4-208 or, if the department of public health and human
services is providing services under Title 1V-D of the Social Security Act, may be modified or
adjusted by the department as provided for in 40-5-271 through 40-5-273, 40-5-277, and 40-5-
278.

(8) (&) A district court judgment, decree, or order that establishes or modifies a child support
obligation must include a provision requiring the child support obligation to be paid, without need
for further court order:

(i) to the person with whom the child resides by legal order;

(ii) if the person with whom the child legally resides voluntarily or involuntarily relinquishes
physical care and control of the child to another person, organization, or agency, to the person,
organization, or agency to whom physical custody has been relinquished;

(iii) if any other person, organization, or agency is entitled by law, assignment, or similar
reason to receive or collect the child support obligation, to the person, organization, or agency
having the right to receive or collect the payment; or

(iv) to the court for the benefit of the minor child.

(b) When the department of public health and human services is providing services under Title
IV-D of the Social Security Act, payment of support must be made through the department for
distribution to the person, organization, or agency entitled to the payment.

(c) A judgment, decree, or order that omits the provision required by subsection (8)(a) is
subject to the requirements of subsection (8)(a) without need for an amendment to the judgment,
decree, or order or for any further action by the court.

(9) A judgment, decree, or order that establishes or modifies a child support obligation must
include a provision that if a parent or guardian is the obligee under a child support order and is
obligated to pay a contribution for the same child under 41-3-438, 41-5-1304, or 41-5-1512, the
parent or guardian assigns and transfers to the department of public health and human services all
rights that the parent or guardian may have to child support that are not otherwise assigned under
53-2-613. (Bracketed language terminates on occurrence of contingency--sec. 1, Ch. 27, L. 1999.)

40-4-205. Guardian ad litem.

(1) The court may appoint a guardian ad litem to represent the interests of a minor dependent
child with respect to the child's support, parenting, and parental contact. The guardian ad litem
may be an attorney. The county attorney, a deputy county attorney, if any, or the department of
public health and human services or any of its staff may not be appointed for this purpose.

(2) The guardian ad litem has the following general duties:

(a) to conduct investigations that the guardian ad litem considers necessary to ascertain the
facts related to the child's support, parenting, and parental contact;

(b) to interview or observe the child who is the subject of the proceeding;

(c) to make written reports to the court concerning the child's support, parenting, and parental
contact;

(d) to appear and participate in all proceedings to the degree necessary to adequately represent
the child and make recommendations to the court concerning the child's support, parenting, and
parental contact; and

(e) to perform other duties as directed by the court.

(3) The guardian ad litem has access to court, medical, psychological, law enforcement, social
services, and school records pertaining to the child and the child's siblings and parents or
caretakers.

(4) The court shall enter an order for costs and fees in favor of the child's guardian ad litem.
The order must be made against either or both parents, except that if the responsible party is
indigent, the costs must be waived.

40-4-206. Payment of maintenance or support to court -- handling fee of clerk.
(1) Except as provided in subsection (4), upon its own motion or upon motion of either party,

the court may order at any time that maintenance or support payments be made to the clerk of the
district court as trustee for remittance to the person entitled to receive the payments.



(2) The clerk of the district court shall maintain records of payments received by the clerk
listing the amount of payments, the date payments are required to be made, and the names and
addresses of the parties affected by the order. The clerk may charge the payor a handling fee of $2
a payment, which must be in addition to the payment. Any handling fee collected by the clerk
under this subsection must be paid into the county general fund unless the county has a district
court fund. If the county has a district court fund, the amount must be paid into that fund.

(3) The parties affected by the order shall inform the clerk of the district court of any change of
address or of other condition that may affect the administration of the order.

(4) When the department of public health and human services is providing services under Title
IV-D of the Social Security Act or when income withholding is in effect in an order issued or
modified after October 1, 1998, payment of support must be made through the department for
distribution to the person, organization, or agency entitled to the payment.

40-4-207. Assignments.

The court may order the person obligated to pay support or maintenance to make an assignment of
a part of his periodic earnings or trust income to the person entitled to receive the payments. The
assignment is binding on the employer, trustee, or other payor of the funds 2 weeks after service
upon him of notice that it has been made. The payor shall withhold from the earnings or trust
income payable to the person obligated to support the amount specified in the assignment and
shall transmit the payments to the person specified in the order. The payor may deduct from each
payment a sum not exceeding $1 as reimbursement for costs. An employer shall not discharge or
otherwise discipline an employee as a result of a wage or salary assignment authorized by this
section.

40-4-208. Modification and termination of provisions for maintenance, support, and
property disposition.

(1) Except as otherwise provided in 40-4-201(6), a decree may be modified by a court as to
maintenance or support only as to installments accruing subsequent to actual notice to the parties
of the motion for modification.

(2) (a) Except as provided in 40-4-251 through 40-4-258, whenever the decree proposed for
modification does not contain provisions relating to maintenance or support, modification under
subsection (1) may only be made within 2 years of the date of the decree.

(b) Except as provided in 40-4-251 through 40-4-258, whenever the decree proposed for
modification contains provisions relating to maintenance or support, modification under subsection
(1) may only be made:

(i) upon a showing of changed circumstances so substantial and continuing as to make the
terms unconscionable;

(ii) upon written consent of the parties; or

(iii) upon application by the department of public health and human services, whenever the
department of public health and human services is providing services under Title IV-D of the
federal Social Security Act. The support obligation must be modified, as appropriate, in accordance
with the guidelines promulgated under 40-5-209. Except as provided in 40-4-251 through 40-4-
258, a modification under this subsection may not be made within 12 months after the
establishment of the order or the most recent modification.

(c) The nonexistence of a medical support order, as defined in 40-5-804, or a violation of a
medical support order justifies an immediate modification of child support in order to:

(i) provide for the actual or anticipated costs of the child's medical care;

(ii) provide or maintain a health benefit plan or individual health insurance coverage for the
child; or

(iii) eliminate any credit for a medical support obligation when it has been permitted or used as
a credit in the determination of the child support obligation.

(3) The provisions as to property disposition may not be revoked or modified by a court except:

(a) upon written consent of the parties; or

(b) if the court finds the existence of conditions that justify the reopening of a judgment under
the laws of this state.

(4) Unless otherwise agreed in writing or expressly provided in the decree, the obligation to pay
future maintenance is terminated upon the death of either party or the remarriage of the party
receiving maintenance.



(5) Provisions for the support of a child are terminated by emancipation of the child or the
child's graduation from high school if the child is enrolled in high school, whichever occurs later,
but in no event later than the child's 19th birthday, unless the termination date is extended or
knowingly waived by written agreement or by an express provision of the decree. Provisions for the
support of a child do not terminate upon the death of a parent obligated to support the child. When
a parent obligated to pay support dies, the amount of support may be modified, revoked, or
commuted to a lump-sum payment, to the extent just and appropriate in the circumstances.

(6) The decree may be modified, as provided in 40-4-251 through 40-4-258, for failure to
disclose assets and liabilities.

40-4-209. Security or guaranty to secure support.

(1) Upon a verified application that is made by a person authorized to enforce or collect a child
support obligation or by the department of public health and human services and that shows that a
person obligated to pay child support or maintenance pursuant to court or administrative order is
delinquent in an amount equal to the total of 6 months' support payments, the court may direct
the obligated person to appear and show cause why an order should not be entered ordering that
the obligated person post bond, give a mortgage, or provide other security or guaranty for the
payment of the delinquency.

(2) If the court finds that a delinquency greater than the total of 6 months of support is owed
and that the obligated person has the ability to post bond, give a mortgage, or provide security or
other guaranty, the court may enter an order requiring the obligated person to post bond, give a
mortgage, or provide security or guaranty for so long as there is a support delinquency.

(3) The bond or other security may be in an amount up to the total support due for a 2-year
period and must be approved by the court. The bond must include the name and address of the
issuer. Any person issuing a bond under this section must, if the bond is cancelled, notify the court
and the person or public agency entitled to receive payments under the support order.

(4) If the person obligated to pay child support or maintenance fails to make payments as
required by the court or administrative order, the person or public agency entitled to receive
payment may recover on the bond or other security. The amount recovered on the bond or other
security must first be applied toward satisfaction of any support arrearages.

(5) The department of public health and human services shall adopt guidelines that take into
account the payment record of the obligated person, the availability of other remedies, and other
considerations which it determines relevant for determining whether the procedure provided in this
section would carry out the purpose of enforcing payments of child support or would be appropriate
in the circumstances. If after application of the guidelines the department of public health and
human services determines an application for an order requiring security is not appropriate, it may
not request the order.

40-4-210. Child support jurisdiction -- nonresident individual.

(1) In a proceeding to establish or modify a child support order, a district court may acquire
personal jurisdiction over a nonresident individual or the individual's guardian or conservator if:

(a) the individual is personally served with notice within this state in accordance with Rule 4B,
Montana Rules of Civil Procedure;

(b) the individual submits to the jurisdiction of this state by consent, by entering a general
appearance, or by filing a responsive document that has the effect of waiving any contest to
personal jurisdiction;

(c) the individual has resided with the child within this state;

(d) the child was adopted within this state when at least one parent was a resident;

(e) the individual resided in this state and provided prenatal expenses or support for the child;

(f) the child resides in this state as a result of the acts or directives of the individual;

(g9) the individual engaged in sexual intercourse in this state and the child may have been
conceived by that act of intercourse; or

(h) there is any other basis consistent with the constitutions of this state and the United States
for the exercise of the personal jurisdiction.

(2) A district court shall recognize and, if petitioned to do so, enforce according to its terms a
child support order issued by a court or administrative agency of another state if the order was
made consistent with the full faith and credit provisions of 28 U.S.C. 1738B.



(3) A district court may not establish a subsequent child support order that conflicts with an
existing order entitled to recognition under subsection (2) or, except as provided in subsection (6),
modify an existing order entitled to recognition under subsection (2).

(4) In interpreting a child support order issued in another state, including the duration of
current payments and other obligations of support, a district court shall apply the law of the issuing
state.

(5) In an action to enforce arrears under a child support order issued in another state, a district
court shall apply the statute of limitations of this state or of the issuing state, whichever provides
the longer period of limitation.

(6) A district court has jurisdiction to modify a child support order issued by a court or
administrative agency of another state only after meeting the requirements of 40-5-194 and the
standards for modification of interstate support orders set out in 28 U.S.C. 1738B.

40-4-211. Jurisdiction -- commencement of parenting proceedings.

(1) A court of this state competent to decide parenting matters has jurisdiction to make a
parenting determination by initial or amended decree if:

(a) this state:

(i) is the home state of the child at the time of commencement of the proceedings; or

(ii) had been the child's home state within 6 months before commencement of the proceedings
and the child is absent from this state because of the child's removal or retention by any person
and a parent or person acting as parent continues to live in this state; or

(b) itis in the best interest of the child that a court of this state assume jurisdiction because:

(i) the child and the parents or the child and at least one contestant have a significant
connection with this state; and

(ii) there is available in this state substantial evidence concerning the child's present or future
care, protection, training, and personal relationships; or

(c) the child is physically present in this state and:

(i) has been abandoned, including being surrendered to an emergency services provider as
provided in 40-6-405; or

(ii) it is necessary in an emergency to protect the child because the child has been subjected to
or threatened with mistreatment or abuse or is neglected or dependent; or

(d) (i) no other state has jurisdiction under prerequisites substantially in accordance with
subsection (1)(a), (1)(b), or (1)(c) or another state has declined to exercise jurisdiction on the
ground that this state is the more appropriate forum to determine parenting of the child; and

(i) it is in the child's best interest that the court assume jurisdiction.

(2) Except under subsections (1)(c) and (1)(d), physical presence in this state of the child or of
the child and one of the contestants is not alone sufficient to confer jurisdiction on a court of this
state to make a parenting determination.

(3) Physical presence of the child, while desirable, is not a prerequisite for jurisdiction to
determine parenting of the child.

(4) A parenting plan proceeding is commenced in the district court:

(a) by a parent, by filing a petition:

(i) for dissolution or legal separation;

(ii) for parenting in the county in which the child is permanently resident or found; or

(iii) for custody under 40-6-411; or

(b) by a person other than a parent if the person has established a child-parent relationship
with the child, by filing a petition for parenting in the county in which the child resides or is found.

(5) Notice of a parenting proceeding must be given to the child's parent, guardian, caretaker,
those persons with whom the child is physically residing, and all other contestants, who may
appear, be heard, and file a responsive pleading. The court, upon a showing of good cause, may
permit intervention of other interested parties.

(6) For purposes of subsection (4)(b), "child-parent relationship” means a relationship that
exists or did exist, in whole or in part, preceding the filing of an action under this section, in which
a person provides or provided for the physical needs of a child by supplying food, shelter, and
clothing and provides or provided the child with necessary care, education, and discipline and
which relationship continues or existed on a day-to-day basis through interaction, companionship,
interplay, and mutuality that fulfill the child's psychological needs for a parent as well as the child's
physical needs.



(7) A custody proceeding under 40-6-411 is commenced in the district court by a parent by
filing in one of the following counties:

(a) the county where the newborn is located if the parent knows where the newborn is;

(b) the county where the emergency services provider to whom the newborn was surrendered
is located if subsection (7)(a) does not apply; or

(c) the county where the biological parent is located if neither subsection (7)(a) or (7)(b)
applies.

40-4-212. Best interest of child.

(1) The court shall determine the parenting plan in accordance with the best interest of the
child. The court shall consider all relevant parenting factors, which may include but are not limited
to:

(a) the wishes of the child's parent or parents;

(b) the wishes of the child;

(c) the interaction and interrelationship of the child with the child's parent or parents and
siblings and with any other person who significantly affects the child's best interest;

(d) the child's adjustment to home, school, and community;

(e) the mental and physical health of all individuals involved;

(f) physical abuse or threat of physical abuse by one parent against the other parent or the
child;

(g) chemical dependency, as defined in 53-24-103, or chemical abuse on the part of either
parent;

(h) continuity and stability of care;

(i) developmental needs of the child;

(j) whether a parent has knowingly failed to pay birth-related costs that the parent is able to
pay, which is considered to be not in the child's best interests;

(k) whether a parent has knowingly failed to financially support a child that the parent is able to
support, which is considered to be not in the child's best interests;

() whether the child has frequent and continuing contact with both parents, which is considered
to be in the child's best interests unless the court determines, after a hearing, that contact with a
parent would be detrimental to the child's best interests. In making that determination, the court
shall consider evidence of physical abuse or threat of physical abuse by one parent against the
other parent or the child, including but not limited to whether a parent or other person residing in
that parent's household has been convicted of any of the crimes enumerated in 40-4-219(8)(b).

(m) adverse effects on the child resulting from continuous and vexatious parenting plan
amendment actions.

(2) A de facto parenting arrangement, in the absence of a prior parenting decree, does not
require the child's parent or parents to prove the factors set forth in 40-4-219.

(3) The following are rebuttable presumptions and apply unless contrary to the best interest of
the child:

(a) A parenting plan action brought by a parent within 6 months after a child support action
against that parent is vexatious.

(b) A motion to amend a final parenting plan pursuant to 40-4-219 is vexatious if a parent
seeks to amend a final parenting plan without making a good faith effort to comply with the
provisions of the parenting plan or with dispute resolution provisions of the final parenting plan.

40-4-213. Interim parenting plan.

(1) A party to a parenting proceeding may move for an interim parenting plan. The motion
must be supported by an affidavit as provided in 40-4-220(1). The court may adopt an interim
parenting plan under the standards of 40-4-212 after a hearing or under the standards of 40-4-212
and 40-4-220(2) before a hearing. If there is no objection, the court may act solely on the basis of
the affidavits.

(2) If a proceeding for dissolution of marriage or legal separation is dismissed, any interim
parenting plan is vacated unless a parent moves that the proceeding continue as a parenting
proceeding and the court finds, after a hearing, that the circumstances of the parents and the best
interests of the child require that a parenting plan be adopted. A child support delinquency existing
at the time that an interim parenting plan is vacated remains a judgment subject to collection.



(3) If a parenting proceeding commenced in the absence of a petition for dissolution of
marriage or legal separation is dismissed, any interim parenting plan is vacated. A child support
delinquency existing at the time that an interim parenting plan is vacated remains a judgment
subject to collection.

(4) Adoption of a final parenting plan under 40-4-234 vacates any interim parenting plan
adopted under this section. A child support delinquency existing at the time that an interim
parenting plan is vacated remains a judgment subject to collection.

40-4-214. Interviews.

(1) The court may interview the child in chambers to ascertain the child's wishes as to
residence and parental contact. The court may permit counsel to be present at the interview. The
court shall cause a record of the interview to be made and to be part of the record in the case.

(2) The court may seek the advice of professional personnel, whether or not employed by the
court on a regular basis. The advice given must be in writing and made available by the court to
counsel upon request. Counsel may examine as a witness any professional personnel consulted by
the court.

40-4-215. Investigations and reports.

(1) If a parent or a court-appointed third party requests, or if the court finds that a parenting
proceeding is contested, the court may order an investigation and report concerning parenting
arrangements for the child. The investigator may be the child's guardian ad litem or other
professional considered appropriate by the court. The department of public health and human
services may not be ordered to conduct the investigation or draft a report unless the person
requesting the investigation is a recipient of financial assistance, as defined in 53-4-201, or a
participant in the food stamp program, as defined in 53-2-902, and all reasonable options for
payment of the investigation, if conducted by a person not employed by the department, are
exhausted. The department may consult with any investigator and share information relevant to
the child's best interests. The cost of the investigation and report must be paid according to the
final order. The cost of the educational evaluation under subsection (2)(a) must be paid by the
state as provided in 3-5-901.

(2) The court shall determine, if appropriate, the level of evaluation necessary for adequate
investigation and preparation of the report, which may include one or more of the following:

(a) parenting education;

(b) mediation pursuant to 40-4-301;

(c) factfinding by the investigator; and

(d) psychological evaluation of the parties.

(3) In preparing a report concerning a child, the investigator may consult any person who has
information about the child and the child's potential parenting arrangements. Upon order of the
court, the investigator may refer the child to professional personnel for diagnosis. Except as
required for children 16 years of age or older, the investigator may consult with and obtain
information from medical, psychiatric, or other expert persons who have served the child in the
past without obtaining the consent of the persons or entities authorized by law to grant or withhold
access to the records. The child's consent must be obtained if the child is 16 years of age or older
unless the court finds that the child lacks mental capacity to consent. If the requirements of
subsection (4) are fulfilled, the investigator's report may be received in evidence at the hearing.

(4) The court shall mail the investigator's report to counsel and to any party not represented by
counsel at least 10 days prior to the hearing. When consistent with state and federal law, the
investigator shall make available to counsel and to any party not represented by counsel the
investigator's file of underlying data and reports, complete texts of diagnostic reports made to the
investigator pursuant to the provisions of subsection (3), and the names and addresses of all
persons whom the investigator has consulted. Any party to the proceeding may call the
investigator and any person the investigator has consulted for cross-examination. A party may not
waive the right of cross-examination prior to the hearing. The results of the investigation must be
included in the court record and may, without objection, be sealed.

40-4-216. Hearings.

(1) Parenting plan proceedings shall receive priority in being set for hearing.



(2) The court may tax as costs the payment of necessary travel and other expenses incurred by
any person whose presence at the hearing the court considers necessary to determine the best
interest of the child.

(3) The court, without a jury, shall determine questions of law and fact. If it finds that a public
hearing may be detrimental to the child's best interest, the court may exclude the public from a
parenting hearing but may admit any person who has a direct and legitimate interest in the
particular case or a legitimate educational or research interest in the work of the court.

(4) If the court finds it necessary that the record of any interview, report, investigation, or
testimony in a parenting proceeding be kept secret to protect the child's welfare, the court may
make an appropriate order sealing the record.

40-4-217. Notice of intent to move.

(1) A parent who intends to change residence shall, unless precluded under 40-4-234, provide
written notice to the other parent.

(2) If a parent's change in residence will significantly affect the child's contact with the other
parent, notice must be served personally or given by certified mail not less than 30 days before the
proposed change in residence and must include a proposed revised residential schedule. Proof of
service must be filed with the court that adopted the parenting plan. Failure of the parent who
receives notice to respond to the written notice or to seek amendment of the residential schedule
pursuant to 40-4-219 within the 30-day period constitutes acceptance of the proposed revised
residential schedule.

40-4-218. Judicial supervision.

(1) Except as otherwise agreed by the parties in writing at the time of the custody decree, the
custodian may determine the child's upbringing, including the child's education, health care, and
religious training, unless the court after hearing finds, upon motion by the noncustodial parent,
that in the absence of a specific limitation of the custodian's authority, the child's physical health
would be endangered or the child's emotional development significantly impaired.

(2) If both parents or all contestants agree to the order or if the court finds that in the absence
of the order the child's physical health would be endangered or the child's emotional development
significantly impaired, the court may order supervised visitation by the noncustodial parent. The
court may not order the department of public health and human services to supervise the
visitation.

40-4-219. Amendment of parenting plan -- mediation.

(1) The court may in its discretion amend a prior parenting plan if it finds, upon the basis of
facts that have arisen since the prior plan or that were unknown to the court at the time of entry of
the prior plan, that a change has occurred in the circumstances of the child and that the
amendment is necessary to serve the best interest of the child. In determining the child's best
interest under this section, the court may, in addition to the criteria in 40-4-212, also consider
whether:

(a) the parents agree to the amendment;

(b) the child has been integrated into the family of the petitioner with consent of the parents;

(c) the child is 14 years of age or older and desires the amendment;

(d) one parent has willfully and consistently:

(i) refused to allow the child to have any contact with the other parent; or

(ii) attempted to frustrate or deny contact with the child by the other parent; or

(e) one parent has changed or intends to change the child's residence in a manner that
significantly affects the child's contact with the other parent.

(2) A court may modify a de facto parenting arrangement in accordance with the factors set
forth in 40-4-212.

(3) The court shall presume a parent is not acting in the child's best interest if the parent does
any of the acts specified in subsection (1)(d) or (8).

(4) The court may amend the prior parenting plan based on subsection (1)(e) to provide a new
residential schedule for parental contact with the child and to apportion transportation costs
between the parents.



(5) Attorney fees and costs must be assessed against a party seeking frivolous or repeated
amendment if the court finds that the amendment action is vexatious and constitutes harassment.

(6) A parenting plan may be amended upon the death of one parent pursuant to 40-4-221.

(7) As used in this section, "prior parenting plan"” means a parenting determination contained in
a judicial decree or order made in a parenting proceeding. In proceedings for amendment under
this section, a proposed amended parenting plan must be filed and served with the motion for
amendment and with the response to the motion for amendment. Preference must be given to
carrying out the parenting plan.

(8) (a) If a parent or other person residing in that parent's household has been convicted of any
of the crimes listed in subsection (8)(b), the other parent or any other person who has been
granted rights to the child pursuant to court order may file an objection to the current parenting
order with the court. The parent or other person having rights to the child pursuant to court order
shall give notice to the other parent of the objection as provided by the Montana Rules of Civil
Procedure, and the other parent has 20 days from the notice to respond. If the parent who receives
notice of objection fails to respond within 20 days, the parenting rights of that parent are
suspended until further order of the court. If that parent responds and objects, a hearing must be
held within 30 days of the response.

(b) This subsection (8) applies to the following crimes:

(i) deliberate homicide, as described in 45-5-102;

(ii) mitigated deliberate homicide, as described in 45-5-103;

(iii) sexual assault, as described in 45-5-502;

(iv) sexual intercourse without consent, as described in 45-5-503;

(v) deviate sexual conduct with an animal, as described in 45-2-101 and prohibited under 45-5-
505;

(vi) incest, as described in 45-5-507;

(vii) aggravated promotion of prostitution of a child, as described in 45-5-603(1)(b);

(viii) endangering the welfare of children, as described in 45-5-622;

(ix) partner or family member assault of the type described in 45-5-206(1)(a);

(x) sexual abuse of children, as described in 45-5-625.

(9) Except in cases of physical abuse or threat of physical abuse by one parent against the
other parent or the child, or when a parent has been convicted of a crime enumerated in
subsection (8)(b), the court may, in its discretion, order the parties to participate in a dispute
resolution process to assist in resolving any conflicts between the parties regarding amendment of
the parenting plan. The dispute resolution process may include counseling or mediation by a
specified person or agency, and court action.

40-4-220. Affidavit practice.

(1) Unless the parties agree to an interim parenting plan or an amended parenting plan, the
moving party seeking an interim parenting plan or amendment of a final parenting plan shall
submit, together with the moving papers, an affidavit setting forth facts supporting the requested
plan or amendment and shall give notice, together with a copy of the affidavit, to other parties to
the proceeding, who may file opposing affidavits. The court shall deny the motion unless it finds
that adequate cause for hearing the motion is established by the affidavits, based on the best
interests of the child, in which case it shall set a date for hearing on an order to show cause why
the requested plan or amendment should not be granted.

(2) (a) A party seeking an interim parenting plan may request that the court grant a temporary
order providing for living arrangements for the child ex parte. The party shall make the request in
the moving papers and shall submit an affidavit showing that:

(i) no previous parenting plan has been ordered by a court and it would be in the child's best
interest under the standards of 40-4-212 if temporary living arrangements for the child were as
proposed by the moving party; or

(i) although a previous parenting plan has been ordered, an emergency situation has arisen in
the child's present environment that endangers the child's physical, mental, or emotional health
and an immediate change in the parenting plan is necessary to protect the child.

(b) If the court finds from the affidavits submitted by the moving party that the interim
parenting plan proposed by the moving party would be in the child's best interest under the
standards of 40-4-212 and that the child's present environment endangers the child's physical,
mental, or emotional health and the child would be protected by the interim parenting plan, the
court shall make an order implementing the interim parenting plan proposed by the moving party.



The court shall require all parties to appear and show cause within 20 days from the execution of
the interim parenting plan why the interim parenting plan should not remain in effect until further
order of court.

40-4-221. Determination of child's care upon death of parent.

(1) Upon the death of a parent, one or more parties named in subsection (2) may request a
parenting plan hearing. The surviving parent must be a party in any proceeding brought under this
section.

(2) Upon the death of a parent, any of the following parties may request a parenting plan
hearing:

(a) the natural parent;

(b) the surviving spouse of the deceased parent;

(c) a person nominated by the will of the deceased parent;

(d) any person nominated by the child if the child is at least 12 years old;

(e) any other person if that person has actual physical control over the child;

(f) a person who has established with the child a child-parent relationship, as defined in 40-4-
211;

(g) any other party whom, upon showing of good cause, the court permits to intervene as an
interested party.

(3) The hearing and determination of a parenting plan is governed by this part.

40-4-225. Access to records by parent.

Notwithstanding any other provision of law, access to records and information pertaining to a minor
child, including but not limited to medical, dental, law enforcement, and school records, may not be
denied to a parent who is a party to a parenting plan.

40-4-226. Court-sanctioned educational program on effects of dissolution of marriage
on children.

(1) In a proceeding for dissolution of marriage involving a minor child or in a parenting plan
proceeding involving a minor child, a court shall inform the parties, excluding the minor child, of
available educational programs concerning the effects of dissolution of marriage on children and, if
the court finds that it would be in the best interest of the minor child, shall order the parties to
attend a court-sanctioned program. The program may be divided into sessions. The program must
be educational in nature and may not be designed for individual therapy.

(2) The cost of implementing the court-sanctioned educational program for each district court,
provided for in subsection (1), must be paid by the state as provided in 3-5-901. Costs may include
parenting evaluation and guardian ad litem services.

40-4-227. Rights of parents and children -- policy -- findings.

(1) It is the policy of the state of Montana:

(a) to recognize the constitutionally protected rights of parents and the integrity of the family
unit;

(b) to recognize a child's constitutionally protected rights, including all fundamental rights
unless those rights are specifically precluded by laws that enhance their protection; and

(c) to ensure that the best interests of the child are met in parenting proceedings.

(2) The legislature finds:

(a) that while it is in the best interests of a child to maintain a relationship with a natural
parent, a natural parent's inchoate interest in the child requires constitutional protection only when
the parent has demonstrated a timely commitment to the responsibilities of parenthood; and

(b) that a parent's constitutionally protected interest in the parental control of a child should
yield to the best interests of the child when the parent's conduct is contrary to the child-parent
relationship.

40-4-228. Parenting and visitation matters between natural parent and third party.



(1) In cases when a nonparent seeks a parental interest in a child under 40-4-211 or visitation
with a child, the provisions of this chapter apply unless a separate action is pending under Title 41,
chapter 3.

(2) A court may award a parental interest to a person other than a natural parent when it is
shown by clear and convincing evidence that:

(a) the natural parent has engaged in conduct that is contrary to the child-parent relationship;
and

(b) the nonparent has established with the child a child-parent relationship, as defined in 40-4-
211, and it is in the best interests of the child to continue that relationship.

(3) For purposes of an award of visitation rights under this section, a court may order visitation
based on the best interests of the child.

(4) For purposes of this section, voluntarily permitting a child to remain continuously in the care
of others for a significant period of time so that the others stand in loco parentis to the child is
conduct that is contrary to the parent-child relationship.

(5) It is not necessary for the court to find a natural parent unfit before awarding a parental
interest to a third party under this section.

40-4-233. Final parenting plan -- purpose and objectives.

The objectives of a final parenting plan are to:

(1) protect the best interest of the child, consistent with 40-4-212;

(2) provide for the physical care of the child;

(3) maintain the child's emotional stability and minimize the child's exposure to parental
conflict;

(4) provide for the child's changing needs as the child grows and matures, in a way that
minimizes the need for future amendment to the final parenting plan;

(5) set forth the authority and responsibilities of each parent with respect to the child,
consistent with the criteria in 40-4-234; and

(6) encourage the parents, when appropriate under 40-4-234, to meet their responsibilities to
their minor children through agreements in the parenting plan rather than through judicial
intervention.

40-4-234. Final parenting plan criteria.

(1) In every dissolution proceeding, proceeding for declaration of invalidity of marriage,
parenting plan proceeding, or legal separation proceeding that involves a child, each parent or both
parents jointly shall submit to the court, in good faith, a proposed final plan for parenting the child,
which may include the allocation of parenting functions. A final parenting plan must be
incorporated into any final decree or amended decree, including cases of dissolution by default. As
used in this section, parenting functions means those aspects of the parent-child relationship in
which the parent makes decisions and performs functions necessary for the care and growth of the
child, which may include:

(a) maintaining a loving, stable, consistent, and nurturing relationship with the child;

(b) attending to the daily needs of the child, such as feeding, physical care, development, and
grooming, supervision, spiritual growth and development, health care, day care, and engaging in
other activities that are appropriate to the developmental level of the child and that are within the
social and economic circumstances of the particular family;

(c) attending to adequate education for the child, including remedial or other education
essential to the best interest of the child;

(d) ensuring the interactions and interrelationship of the child with the child's parents and
siblings and with any other person who significantly affects the child's best interest; and

(e) exercising appropriate judgment regarding the child's welfare, consistent with the child's
developmental level and the family's social and economic circumstances.

(2) Based on the best interest of the child, a final parenting plan may include, at a minimum,
provisions for:

(a) designation of a parent as custodian of the child, solely for the purposes of all other state
and federal statutes that require a designation or determination of custody, but the designation
may not affect either parent's rights and responsibilities under the parenting plan;

(b) designation of the legal residence of both parents and the child, except as provided in 40-4-
217;



(c) a residential schedule specifying the periods of time during which the child will reside with
each parent, including provisions for holidays, birthdays of family members, vacations, and other
special occasions;

(d) finances to provide for the child's needs;

(e) any other factors affecting the physical and emotional health and well-being of the child;

(f) periodic review of the parenting plan when requested by either parent or the child or when
circumstances arise that are foreseen by the parents as triggering a need for review, such as
attainment by the child of a certain age or if a change in the child's residence is necessitated;

(g) sanctions that will apply if a parent fails to follow the terms of the parenting plan, including
contempt of court;

(h) allocation of parental decisionmaking authority regarding the child's:

(i) education;

(ii) spiritual development; and

(iii) health care and physical growth;

(i) the method by which future disputes concerning the child will be resolved between the
parents, other than court action; and

(j) the unique circumstances of the child or the family situation that the parents agree will
facilitate a meaningful, ongoing relationship between the child and parents.

(3) The court may in its discretion order the parties to participate in a dispute resolution
process to assist in resolving any conflicts between the parties regarding adoption of the parenting
plan. The dispute resolution process may include counseling or mediation by a specified person or
agency or court action.

(4) Each parent may make decisions regarding the day-to-day care and control of the child
while the child is residing with that parent, and either parent may make emergency decisions
affecting the child's safety or health. When mutual decisionmaking is designated in the parenting
plan but cannot be achieved regarding a particular issue, the parents shall make a good faith effort
to resolve the issue through any dispute resolution process provided for in the final parenting plan.

(5) If a parent fails to comply with a provision of the parenting plan, the other parent's
obligations under the parenting plan are not affected.

(6) At the request of either parent or appropriate party, the court shall order that the parenting
plan be sealed except for access by the parents, guardian, or other person having custody of the
child.

40-4-251. Definitions.

As used in 40-4-251 through 40-4-258, the following definitions apply:

(1) "Asset" includes but is not limited to any real or personal property of any nature however
and whenever acquired, whether the property is tangible or intangible, whether the property is
currently existing or contingent, and whether the title is in the name of the husband or wife, or
both.

(2) "Default judgment" does not include a stipulated judgment or any judgment pursuant to a
marital settlement agreement.

(3) "Earnings and accumulations” includes income from any source.

(4) "Expenses" includes but is not limited to all personal living expenses, but does not include
business-related expenses.

(5) "Liability" includes but is not limited to any debt or obligation, however and whenever
acquired, whether the debt or obligation is currently existing or contingent or is in the name of the
husband or wife, or both.

(6) "Marital estate" includes all assets and liabilities.

40-4-252. Preliminary declaration of disclosure -- penalty.

(1) Within 60 days of service of a petition for dissolution or nullity of marriage or for legal
separation of the parties, each party shall serve on the other party a preliminary declaration of
disclosure, executed under penalty of perjury. The parties may, by written stipulation or by oral
stipulation made in open court, agree to waive the exchange of or change the time for exchange of
preliminary declarations of disclosure.

(2) The preliminary declaration of disclosure may not be filed with the court, except on the
court's order.



(3) The preliminary declaration of disclosure must set forth with sufficient particularity, which a
person of reasonable and ordinary intelligence can ascertain, all of the following:

(a) the identity of all assets in which the declarant has or may have an interest and all liabilities
for which the declarant is or may be liable, regardless of the characterization of an asset or
liability; and

(b) the declarant's percentage of ownership in each asset and percentage of obligation for each
liability when property is not solely owned by one or both of the parties. The preliminary
declaration may also set forth the declarant's characterization of each asset or liability.

(4) A declarant may amend the declarant's preliminary declaration of disclosure without
permission of the court.

(5) Along with the preliminary declaration of disclosure, each party shall provide the other party
with a completed income and expense declaration unless an income and expense declaration has
already been provided and is current and valid.

(6) In addition to any other civil or criminal remedy available under law for the commission of
perjury, the court may set aside the judgment, or part of the judgment, if the court discovers that
a party has committed perjury in the preliminary declaration of disclosure.

40-4-253. Final declaration of disclosure -- failure to disclose current income and
expense declaration -- penalty.

(1) (a) Each party shall serve on the other party a final declaration of disclosure and a current
income and expense declaration, executed under penalty of perjury:

(i) before or at the time that the parties enter into an agreement for the resolution of property
or support issues, other than pendente lite support; or

(ii) in the event that the case goes to trial, no later than 45 days before the first assigned trial
date.

(b) The parties may, by written stipulation or by oral stipulation made in open court, agree to
change the time for exchange of final declarations of disclosure.

(2) The final declaration of disclosure must include all material facts and information regarding
the:

(a) characterization of all assets and liabilities;

(b) valuation of all assets that are contended to be marital or for which it is contended that the
marital estate has an interest;

(c) amounts of all obligations that are contended to be marital obligations or for which it is
contended that the marital estate has liability; and

(d) expenses and earnings and accumulations of each party that have been set forth in the
income and expense declaration.

(3) Along with the final declaration of disclosure, each party shall serve on the other party an
updated income and expense declaration unless a current income and expense declaration is on
file.

(4) The failure of a party to disclose an asset or liability on the final declaration of disclosure is
presumed to be grounds for the court, without taking into account the equitable division of the
marital estate, to award the undisclosed asset to the opposing party or the undisclosed liability to
the noncomplying party.

(5) In addition to any other civil or criminal remedy available under law for the commission of
perjury, the court may set aside the judgment, or part of the judgment, if the court discovers,
within 5 years from the date of entry of judgment, that a party has committed perjury in the final
declaration of disclosure.

40-4-254. Execution and service of final declaration of disclosure and current income
and expense declaration.

Absent good cause, the court may not enter a judgment with respect to the parties' property rights
unless each party has executed and served a copy of the final declaration of disclosure and current
income and expense declaration. Each party shall execute and file with the court a declaration
signed under penalty of perjury stating that service of the final declaration of disclosure and
current income and expense declaration was made on the other party.

40-4-255. Noncomplying disclosure declarations -- requests to comply -- remedies.



(1) A party who has served on the other party a preliminary declaration of disclosure under 40-
4-252 or a final declaration of disclosure under 40-4-253 and who has provided the information
required in the declarations with sufficient particularity may, within a reasonable time, request
from a noncomplying party preparation of the appropriate declaration of disclosure or further
particularity in a declaration.

(2) If a noncomplying party fails to comply with a request under subsection (1), the complying
party may file either or both of the following:

(a) a motion to compel a further response;

(b) a motion for an order preventing the noncomplying party from presenting evidence on
issues that should have been covered in the declaration of disclosure.

(3) If a party fails to comply with any provision of 40-4-251 through 40-4-258, the court shall,
in addition to any other remedy provided by law, order the noncomplying party to pay to the
complying party any reasonable attorney fees or costs incurred, or both, unless the court finds that
the noncomplying party acted with substantial justification or that other circumstances make the
imposition of the sanction unjust.

40-4-256. Liguidation -- transfer of marital estate assets to avoid encumbrance,
devaluation, or market or investment risk -- authority of court.

(1) Except as provided in subsection (2), at any time during the proceedings, the court may,
upon application of a party and for good cause and after consideration of the relative nature,
scope, and extent of the marital estate, order the liquidation or transfer of title of marital estate
assets to avoid unreasonable encumbrance, devaluation, or market or investment risk.

(2) The court may not grant an application under subsection (1) unless the appropriate
declaration of disclosure has been served on the opposing party by the moving party as provided in
40-4-252 through 40-4-254.

40-4-257. Default judgments -- disclosures.

In the case of a default judgment, a petitioner may waive the final disclosure requirements of 40-
4-253 and 40-4-254. However, the petitioner shall comply with the preliminary declaration of
disclosure requirements of 40-4-252.

40-4-258. Disclosures -- attorney work product privilege -- protective orders -- Montana
Rules of Civil Procedure.

A disclosure required by 40-4-252 through 40-4-254 does not abrogate the attorney work product
privilege or the formal discovery procedures provided by the Montana Rules of Civil Procedure or
does not impede the power of the court to issue protective orders.

Part 3. Family Law Mediation
40-4-301. Family law mediation -- exception.

(1) The district court may at any time consider the advisability of requiring the parties to a
proceeding under this chapter to participate in the mediation of the case. Any party may request
the court to order mediation. If the parties agree to mediation, the court may require the
attendance of the parties or the representatives of the parties with authority to settle the case at
the mediation sessions.

(2) The court may not authorize or permit continuation of mediated negotiations if the court has
reason to suspect that one of the parties or a child of a party has been physically, sexually, or
emotionally abused by the other party.

(3) The court shall appoint a mediator from the list maintained pursuant to 40-4-306. By
agreement of all parties, mediators not on the list may be appointed.

(4) The court may adopt rules to implement this part.

40-4-302. Mediation proceeding -- tolling of statute of limitations.
(1) The purpose of a mediation proceeding is to reduce the acrimony that may exist between

the parties and to develop an agreement that is supportive of the best interests of a child involved
in the proceeding.



(2) The mediator shall attempt to effect a settlement of the parenting, child support, parental
contact with the child, maintenance, or property settlement dispute. The mediator may not use
coercive measures to effect the settlement. The mediator may recommend that a party obtain
assistance from other resources in the community.

(3) Subject to 40-4-301(1), the mediator may exclude attorneys from the mediation sessions.
The parties' attorneys may confer with the mediator prior to the mediation session and may review
and approve any agreement.

(4) An applicable statute of limitations is tolled as to the participants during the period of
mediation. The tolling commences on the date the parties agree in writing to participate in the
mediation or when the court orders mediation, whichever is later, and ends on the date the
mediation is officially terminated by the mediator.

40-4-303. Proceedings -- records -- confidentiality.

Mediation proceedings under this part are subject to the confidentiality and privilege provisions of
26-1-813. Mediation proceedings must be conducted in private unless otherwise agreed to in
writing by the parties and the mediator. All records of a mediation proceeding are confidential and
may not be used in evidence in an action enumerated in 40-4-301. A mediator and the parties to a
mediation under this part are entitled to the confidentiality and privilege provisions of 26-1-813.

40-4-304. Mediator recommendation.

The mediator may, upon stipulation by the parties, recommend temporary orders to the court prior
to the final decree.

40-4-305. Mediation agreement.

An agreement reached by the parties as a result of mediation must be discussed by the parties
with their attorneys, if any, before the agreement is finalized. An agreement reached in mediation
is not admissible as evidence in any action unless the agreement has been affirmed by the parties
in a signed, written agreement. The signed, written agreement is governed by 40-4-201.

40-4-306. Mediator list.

The district court shall establish and maintain a list of mediators available to assist parties in
formally mediating disputes as provided in 40-4-301 and 40-4-302. The list of mediators must be
maintained by the clerk of court. The clerk of court may accept the applications of individuals who
meet the qualifications required under 40-4-307 and who seek placement on the mediator list. The
applications must be presented to the court for review and approval. A mediator may be a member
of the staff or contracted staff of a district court, probation department, mental health services
agency, or private mediation service.

40-4-307. Mediator qualifications.

A mediator must meet the following minimum qualifications:

(1) knowledge of the court system and the procedures used in family law matters;

(2) knowledge of other resources in the community to which the parties may be referred for
assistance;

(3) if applicable, knowledge of child development, clinical issues relating to children, the effects
of marriage dissolution on children, and parenting research; and

(4) knowledge of the mediation process.

40-4-308. Court to establish fees.

A court may establish a fee schedule for the costs of administering this part. The fees must be paid
by the parties to the mediation proceeding.

CHAPTER 5. ENFORCEMENT OF SUPPORT

Part 3. Child Support Income Deduction



40-5-301. Short title.
This part may be cited as the "Child Support Income Deduction Act of 1981".
40-5-302. Purpose -- applicability.

(1) The purpose of this part is to provide a direct method of deducting money from a person's
income for the payment of child support.

(2) Income withholding under this part is available without amendment of the support order
even though the support order did not provide for withholding or provided for other payment
arrangements.

40-5-303. Petition for income deduction -- who may initiate.

(1) If an obligor is exempted from immediate income withholding under 40-5-315 or is not
otherwise subject to an income-withholding order, the obligor's income may be withheld for the
payment of child support if the obligor becomes delinquent in the payment of support, a person or
entity referred to in subsection (2) notifies the obligor that income withholding will be initiated if
the delinquent amount is not paid within 8 days of the date of the notice, and the obligor does not
pay the delinquent amount within that time. Notification that income withholding will be initiated if
a delinquency is not paid within 8 days of the date of the notice is not necessary if such a notice
was given for a prior delinquency and the prior delinquency in fact existed. This notice is different
from the notice required by 40-5-305.

(2) Income withholding for the payment of child support may be initiated by:

(a) the person named as the recipient of the child support payments in the child support order;

(b) the child or the guardian of the child named in the child support order; or

(c) the department of public health and human services.

(3) (a) At the request of an initiating party who has determined that an obligor is delinquent,
the district court shall issue an order for income deductions for immediate service upon the
obligor's payor or payors. The order is limited to current support unless modified to include arrears
as provided in 40-5-308.

(b) At the same time an income deduction order is issued, the requesting party shall notify the
obligor as provided in 40-5-305 that income deductions have been initiated.

(4) Deductions under this section for current support may be terminated only if:

(a) the district court determines after a hearing that the obligor was not delinquent when the
deduction order was issued;

(b) the obligation to pay support has terminated and all delinquencies are paid in full; or

(c) the department of public health and human services has superseded the deduction order
under authority of Title 40, chapter 5, part 4.

(5) As used in this part, the following definitions apply:

(a) "Employer" includes a payor.

(b) (i) "Income"™ means any form of periodic payment to a person, regardless of source,
including commissions, bonuses, workers' compensation, disability benefits, payments under a
pension or retirement program, interest and earnings, and wages.

(ii) Income does not include:

(A) an amount, other than creditor claims, required by law to be withheld, including federal,
state, and local taxes and social security; or

(B) an amount exempted from judgment, execution, or attachment by federal or state law.

(c) "Payor" means any entity that pays income to an obligor on a periodic basis and includes
any person, firm, corporation, association, employer, trustee, political subdivision, or state agency
or an agent of any one of them, subject to the jurisdiction of the courts of this state under Rule 4B
of the Montana Rules of Civil Procedure.

40-5-304. When child support payments considered delinquent.
(1) Nonpayment of child support required by a district court or administrative order or by a

similar order of a court of another jurisdiction becomes delinquent under this part 8 working days
after the last day of the month in which the payment is due.



(2) Child support payments may be considered delinquent under this part only in reference to a
court or administrative order setting child support payments.

(3) Intervening agreements or orders establishing a schedule for payment of delinquent support
do not prevent income withholding under this part.

40-5-305. Notice.

(1) A party initiating income deductions under this part shall serve the obligor with notice if:

(a) an order for immediate income deductions is issued because of a delinquency;

(b) additional delinquencies accrued subsequent to the issuance of an income-deduction order
and the requesting party proposes to add those delinquencies to an existing order for income
deductions;

(c) immediate withholding under 40-5-315 or delinquency withholding under 40-5-303 has
commenced for current support and there are delinquencies due for a period prior to issuance of
the income-deduction order that the requesting party proposes to add to the deduction order; or

(d) the obligation to pay current support has terminated and there are support arrears still
owing for the period prior to termination.

(2) The notice must contain a statement:

(a) of the amount subject to withholding, including a computation showing the period and total
amount of the delinquency as of the date of the notice;

(b) that withholding applies to all current and subsequent payors;

(c) of the procedures to follow if the obligor desires to contest income withholding on the
grounds that the initiation of withholding or the modification of an existing order for deductions is
improper or that the amount to be deducted is in error due to a mistake of fact; and

(d) of the period of time within which the obligor is required to file a request for hearing and
that failure to file the hearing request within the time limit will result in an income-deduction order
being served upon the payor for the amount stated in the notice.

(3) The notice must be served upon the obligor personally or by certified mail.

40-5-306. Discharge of delinquency.

(1) In a case in which only arrears are owed, if the obligor pays the total amount of child
support in arrears within 15 days after service of the notice specified in 40-5-305, an order for
deduction may not issue. This discharge of delinquency does not affect or otherwise limit any
action as a result of any subsequent delinquencies.

(2) If there is a current support obligation, payment of arrears after service of the notice
required under 40-5-305 or after service of the income-deduction order on the payor does not
prevent the issuance or continuance of an income-deduction order for the payment of current
support.

40-5-307. Delinquency of child support denied -- hearing.

If, within 15 days after service of a notice under 40-5-305, the obligor responds to the notice and
denies that income withholding initiated because of a delinquency is proper or denies that the
amount or arrearages stated in the notice is owing, the district court shall hold a hearing to
determine whether income withholding will take place or continue.

40-5-308. Order for deduction from income for child support payments.

(1) The court may authorize the requesting party to continue an immediate income-deduction
order issued because of a delinquency, may modify an existing deduction order, or may authorize
issuance of an income-deduction order if:

(a) the obligor fails to timely respond to the notice provided under 40-5-305;

(b) the obligor fails to appear at a scheduled hearing;

(c) the court determines that the obligor is delinquent in the payment of support; or

(d) the court determines there are new or additional delinquencies to be added to an existing
deduction order.

(2) The order must state:

(a) the action involved;



(b) the total amount of back child support due and the amount of each court-ordered
installment of child support;

(c) the amount to be deducted from the obligor's income and the amount, if any, allowed to the
payor under 40-5-309(2) as a fee for handling the deduction;

(d) the length of time the order is to remain in effect, if ascertainable; and

(e) the name and address of the person or entity to whom the deduction is to be paid by the

payor.
40-5-309. Amount to be deducted from income.

(1) (a) The amount of money to be deducted each pay period from the obligor's income is:

(i) (A) the amount of money necessary to pay current installments of child support as they
become due and payable; plus

(B) the amount of money that, when deducted in equal amounts each pay period, will pay off
all outstanding child support payments delinquent within 2 years; or

(ii) not less than 25% of the obligor's disposable earnings.

(b) If withholding is annualized, when deducted in equal amounts, the amount withheld each
pay period must be sufficient to pay all installments due in a 12-month period under the order to
withhold.

(2) The district court may allow a fee not to exceed $5 per deduction, which the payor may
deduct from the obligor's income for the expense of administering the deduction.

(3) The total amount to be deducted under subsections (1) and (2) may not exceed the
maximum amount permitted under section 303(b) of the Consumer Credit Protection Act, 15 U.S.C.
1673(b), as amended.

(4) Except as provided in 40-5-315, the child support income deduction must cease when there
is no past-due child support owing, unless the district court orders continued income deductions for
payment of child support installments as they become due and payable.

40-5-310. Priority of income deduction.

An order for the deduction of income for the payment of child support payments takes precedence
over any:

(1) assignment of income;

(2) voluntary deductions from the obligor's income; and

(3) other court-ordered garnishment of income.

40-5-311. Remedy not exclusive.

The remedy provided in this part for the collection of unpaid child support is not exclusive. This
part provides a remedy in addition to all other remedies in law available to obligees of unpaid child
support.

40-5-312. Duties of payors.

(1) A payor who has been served with an order for deduction under this part shall deduct the
amount designated in the order beginning not later than the first pay period that occurs after 14
days from the service of the order. The payor shall, within 7 working days of the date the obligor is
paid, promptly pay the deducted amount as directed by the order. The payor shall include with the
payment a statement indicating the date the amount was deducted from the obligor's income.

(2) Whenever a payor receives more than one deduction order from the same district court, the
payor may combine all amounts deducted into a single payment for that month, with the portion
that is attributable to each obligor separately designated.

(3) Whenever there is more than one deduction order against a single obligor the payor shall:

(a) honor all deduction orders to the extent that the total amount deducted from the obligor's
income does not exceed the limits set in 40-5-309; and

(b) comply with the orders in the sequence in which they were served upon the payor except
for income-withholding orders issued by the department of public health and human services.
Under 40-5-423, orders issued by the department have priority over all other orders without regard
to the sequence in which they were served.



(4) The payor shall promptly notify the clerk of the district court that issued the deduction order
of the termination of the obligor's employment and provide the obligor's last-known address and
the name and address of the obligor's new payor, if known.

40-5-313. Obligor rights protected -- penalties.

(1) An employer may not discharge, discipline, or refuse to hire a person because:

(a) the person has a child support obligation;

(b) a withholding order has been issued for the person's income; or

(c) proceedings have been initiated under this part.

(2) An employer who violates the provisions of this section may be fined not more than $100.

40-5-314. Civil liability for failure to comply with wage deduction order.

(1) A payor who purposely and knowingly fails to deduct support money from the obligor's
income and remit the money when ordered to do so under this part is liable to the obligee of the
support order for any amount up to the accumulated amount the payor should have deducted and
remitted.

(2) A payor who complies with a deduction order under this part is not liable to the obligor or to
any other person claiming rights derived from the obligor for wrongful deductions.

40-5-315. Immediate income deductions.

(1) Notwithstanding any provision in this part requiring a delinquency as a prerequisite to an
order for income deductions, except as provided in subsection (2), the income of a person
obligated to pay child support by an order of a district court issued after October 1, 1991, is
subject to an immediate deduction order on the effective date of the order.

(2) An obligor's income is not subject to deduction under this section in any case in which the
district court finds:

(a) that there is good cause not to require immediate deduction; or

(b) that there is an alternative arrangement between the parties for the payment of support
that provides sufficient security to ensure compliance with the arrangement.

(3) (a) For the purposes of subsection (2), a finding of good cause not to require immediate
deduction must, at a minimum, be based on:

(i) a written determination and explanation by the district court as to why implementation of
immediate deductions is not in the best interests of the child; and

(i) in cases involving the modification of support orders, proof of timely payment of previously
ordered support.

(b) As used in subsection (2)(b), "alternative arrangement"” means a written agreement
between the obligor and obligee and, in cases in which there is an assignment of support rights
under 53-2-613, the department of public health and human services that has been approved and
entered into the record by the district court that issued or modified the support order.

(4) The clerk of court shall administer immediate income deductions under this section. The
clerk of court, at any time after docketing the support order or modification of a support order, at
the request of the obligee, and without need for amendment to the support order or for any further
action by the district court, shall issue the order for income deductions for service upon the
obligor's payor. The deduction order must direct the payor to promptly deliver the amount
deducted to the department of public health and human services, as provided in 40-5-909, for
distribution to the obligee.

(5) Deductions under this section may be terminated only when:

(a) the obligation to pay support has terminated and all arrearages are paid in full;

(b) the obligor requests termination and the obligee and obligor have entered into an
alternative arrangement as set forth in subsection (2)(b); or

(c) the department of public health and human services has superseded the deduction order
under authority of Title 40, chapter 5, part 4.

(6) If a delinquency occurs subsequent to issuance of an immediate deduction order or if
arrearages occur prior to beginning the deductions, the arrearages may be added to the deduction
order only after compliance with the notice of hearing requirements of 40-5-305.

(7) (a) After October 1, 1991, whenever a support order is registered as provided by 40-5-184
or other law, the support order is subject to immediate orders to deduct income under this section.



(b) Withholding income under this section must be imposed when an obligor has income
derived from within this state and the support order was issued in another state.

(8) This section applies only to support orders that are not being enforced by the department of
public health and human services under Title IV-D of the Social Security Act. The withholding of
income for support orders being enforced by the department is provided for in Title 40, chapter 5,
part 4, and those procedures, if applicable, supersede the provisions of this section.

Part 4. Child Support Enforcement Act Administrative Income Withholding
40-5-401. Short title.

This part may be cited as the "Child Support Enforcement Act".

40-5-402. Purpose -- applicability.

(1) The purpose of this part is to provide a more effective and efficient way to guarantee the
support of dependent children by the person or persons primarily responsible for such support by
ensuring that the support of children is the highest priority in the allocation of a responsible
parent's income.

(2) This part applies to all support obligations being enforced or collected by the department of
public health and human services pursuant to Title IV-D of the Social Security Act.

(3) When the requirements of this part are met, an employer or other payor of income to a
person having a support obligation under a court or administrative order must be directed to
withhold from the person's income in an amount sufficient to meet the support obligation and to
defray any arrearages that are due or may become due.

(4) Unless an exception under 40-5-411(4) is contained in a support order, withholding of
income is required under this part without need for any amendment to the support order involved
or any action by the court or entity that issued the support order even though the support order
did not address withholding or the support order provided for other payment arrangements.

(5) Withholding, once commenced, applies to all current and subsequent payors of income to a
person obligated to pay support until the withholding is terminated as provided by this part.

(6) The provisions for income withholding under this part take precedence over any other law or
court order.

40-5-403. Definitions.

As used in this part, the following definitions apply:

(1) "Alternative arrangement” means a written agreement between the obligor and obligee, and
the department in the case of an assignment of rights under 53-2-613, that has been approved
and entered in the record of the court or administrative authority issuing or modifying the support
order.

(2) "Department"” means the department of public health and human services provided for in 2-
15-2201.

(3) "Employer" includes a payor.

(4) "Income"” means any form of periodic payment to a person, regardless of source, including
commissions, bonuses, workers' compensation, disability payments, payments under a pension or
retirement program, interest, and earnings and wages. However, income does not include:

(a) any amount required by law to be withheld, other than creditor claims, including federal,
state, and local taxes and social security; and

(b) any amounts exempted from judgment, execution, or attachment by federal or state law.

(5) "Obligee" means either a person to whom a duty of support is owed or a public agency of
this or another state or an Indian tribe to which a person has assigned the right to receive current
and accrued support payments.

(6) "Obligor" means a person who owes a duty to make payments under a support order.

(7) "Payor" means any payor of income to an obligor on a periodic basis and includes any
person, firm, corporation, association, employer, trustee, political subdivision, state agency, or any
agent thereof who is subject to the jurisdiction of the courts of this state under Rule 4B of the
Montana Rules of Civil Procedure or any employer under the Uniform Interstate Family Support Act
contained in part 1 of this chapter.

(8) "Support order" has the meaning provided in 40-5-201.



(9) "IV-D agency" or "Title IV-D agency" means the agency responsible for the provision of
services under Title 1V-D of the Social Security Act, 42 U.S.C. 651, et seq.

40-5-411. Immediate income withholding.

(1) Except as provided in subsection (4), in the case of a child support order, whether
temporary or final, that is issued by a court or administrative authority of this state after January
1, 1990, the income of the obligor is subject to immediate withholding under this part regardless of
whether support payments are in arrears.

(2) After October 1, 1991, when a support order of another state is registered in Montana under
the provisions of 40-5-184 or other applicable law, the support obligation is subject to immediate
income withholding under this section.

(3) The department may direct the payor of income to the obligor to commence the withholding
of the obligor's income on:

(a) the effective date of the support order or the date of registration of the support order; or

(b) the date, if any, that the department becomes authorized by law to provide child support
enforcement services.

(4) An obligor's income is not subject to immediate withholding if the court or administrative
authority that issued or modified the support order finds:

(a) that there is good cause not to require immediate withholding; or

(b) that there is an alternative arrangement between the parties for the payment of support
that provides sufficient security to ensure compliance with the arrangement.

(5) For the purposes of subsection (4), any finding of good cause not to require immediate
income withholding must be based on at least:

(a) a written determination and explanation by the court or administrative authority as to why
implementation of immediate income withholding would not be in the best interests of the child;
and

(b) proof of timely payment of previously ordered support in cases involving the modification of
support orders.

(6) Immediate withholding under this section terminates only:

(a) upon the conditions provided in 40-5-417; or

(b) at the request of the obligor if:

(i) withholding has not been previously terminated and subsequently initiated under 40-5-412
because of a delinquency; and

(ii) the obligor meets one of the exemptions under subsection (4).

40-5-412. Delinquency income withholding.

(1) (a) In the case of support orders not subject to immediate income withholding under 40-5-
411, including cases in which the court or administrative authority has made a finding of good
cause or determines that an alternative arrangement exists, the income of the obligor is subject to
withholding under this part beginning on the day the obligor becomes delinquent in the payment of
support.

(b) For purposes of this section, an obligor becomes delinquent 8 working days after the last
day of the month in which the payment is due.

(c) Agreements or orders establishing a schedule for payment of delinquent support do not
prevent income withholding under this part.

(2) (a) If the department determines that an obligor is delinquent, the department may notify
the obligor that income withholding will be initiated if the delinquent amount is not received within
8 days of the date of the notice. If the obligor does not pay the delinquent amount within that
time, the department may immediately send an order to withhold income to any payor. Notification
that income withholding will be initiated if the delinquent amount is not received within 8 days of
the date of the notice is not necessary if such a notice was given for a prior delinquency and the
prior delinquency in fact existed. This notice is different from the notice required by subsection
(2)(b).

(b) At the same time an order to withhold income is sent to a payor, the department shall
notify the obligor as provided in 40-5-413 that income withholding has been initiated.

(3) Notwithstanding the provisions of subsection (1), income withholding must be initiated,
without regard to whether there is a delinquency, on the earlier of:

(a) the date the obligor requests that withholding begin; or



(b) at the request of the obligee if the obligor is found, after an opportunity for hearing under
40-5-414, to be delinquent under the terms of an alternative arrangement for the payment of
support.

(4) To accomplish the purpose of subsection (1), the department shall monitor all support
payments not otherwise subject to immediate withholding. To facilitate monitoring, the department
by written notice to the obligor may direct an obligor to pay all support through the department,
notwithstanding a court order directing payments to be made to the obligee or clerk of court.

(5) The only basis for contesting withholding under this section is a mistake of fact, which does
not include a mistake of fact relating to establishment of custody and visitation but includes a
mistake:

(a) concerning the obligor's identity;

(b) concerning the existence of the support obligation;

(c) concerning the amount of support to be paid;

(d) in the determination that the obligor is delinquent in the payment of support;

(e) in computation of delinquent support amounts owed; or

(f) in the allegation that the obligor is in default of an alternative agreement.

(6) A mistake of fact under subsection (5) does not include mistakes relating to issues of
paternity or establishment of custody and visitation.

40-5-413. Notice of income withholding.

(1) The department shall serve the obligor with a notice if:

(a) income withholding is initiated because of a delinquency;

(b) additional arrearages accrued subsequent to the issuance of an order to withhold and the
department proposes to add those arrearages to an existing withholding order; or

(c) immediate withholding or delinquency withholding has commenced for current support and
there are arrearages due for a period prior to entry of the order to withhold that the department
proposes to add to the withholding order.

(2) The notice must contain a statement:

(a) of the amount subject to withholding, including a computation showing the period and total
amount of the arrearages as of the date of the notice;

(b) that withholding applies to all current and subsequent payors;

(c) of the procedures to follow if the obligor desires to contest income withholding on the
grounds that the initiation of withholding or the modification of an existing withholding order is
improper or that the amount to be withheld is in error due to a mistake of fact, as provided in 40-
5-412;

(d) of the period of time within which the obligor is required to file a request for a hearing and
that failure to file a request within the time limit will result in income-withholding orders being
served upon the payor for the amount stated in the notice; and

(e) in those cases in which withholding is being initiated at the request of an obligee without
regard to whether there is a delinquency as provided in 40-5-412(3), a statement that the obligor
can require the obligee to appear and show proof that the obligor is not meeting the terms of the
alternative arrangement.

(3) The notice must be served upon the obligor personally or by certified mail.

40-5-415. Order to withhold income -- rules.

(1) When the requirements of this part have been met, the department shall serve an order or
modification order to withhold and deliver income upon any payor or combination of payors. The
order must:

(a) direct the payor and successor payors to withhold from the obligor's income each month the
amount specified in the order if sufficient funds are available;

(b) direct the payor to deliver the amount withheld to the department in the same month in
which the funds were withheld;

(c) state that the order is binding on the payor until further notice by the department;

(d) state the rights and duties of the payor under this part; and

(e) include a statement that the obligor is required under a support order to provide health
insurance coverage for the obligor's child, if appropriate.

(2) An order or modification order to withhold and deliver the obligor's income made under this
section is binding upon the payor immediately upon service of the order upon the payor. Service of



the order or modification order to withhold may be made either personally, by certified mail, or by
electronic service upon an entity that has entered into an agreement with the department to accept
electronic service of an order entered under this part.

(3) Whenever there is more than one payor, the department may, in its discretion, apportion
the total amount to be withheld each month among payors. Whenever an obligor's income is
subject to withholding for more than one obligee, the department may consolidate the payments
received each month and distribute the income among the obligees according to department rules.

40-5-416. Determination of amount of income to be withheld.

(1) (a) Subject to the limitations provided in subsection (2), the amount of funds to be withheld
each month from the obligor's income must be the amount of money necessary to pay current
installments of support as they become due and payable.

(b) If income is being withheld to satisfy an arrearage, the amount of funds to be withheld must
include the greater of:

(i) the amount of money that, when deducted in equal amounts each month, will pay all
outstanding support arrearages and interest, if any, within 2 years; or

(ii) 25% of the obligor's income.

(c) If income is being withheld under this part, the department may allow a fee not to exceed
$5 each month, which may be withheld by the payor as compensation for the administrative costs
of each withholding.

(d) If a support order subject to income withholding is expressed in terms of a monthly
obligation, the order may be annualized and withheld on a weekly or biweekly basis, corresponding
to the obligor's regular pay period. If withholding is annualized, when deducted in equal amounts,
the amount withheld each pay period must be sufficient to pay all installments due in a 12-month
period under the order to withhold.

(2) The maximum amounts withheld from the obligor's wages or salaries, including fees, may
not exceed the maximum amount permitted under section 303(b) of the federal Consumer Credit
Protection Act, 15 U.S.C. 1673(b), as amended.

(3) At any time, if the obligor can show that substantial hardship will result if the maximum
permissible withholding is implemented or continued, the department for cause shown may in its
discretion determine a lesser amount to be withheld each month in satisfaction of support
arrearages.

40-5-417. Modification or termination of withholding orders.

(1) The department may at any time modify the order to withhold income to:

(a) reflect payment in full of the arrearages by income withholding or otherwise;

(b) recognize an increase or decrease in the support order; or

(c) indicate any other reason the amount to be withheld is to be reduced or changed.

(2) If an arrearage occurs while the department is collecting an amount of money necessary to
pay current installments of support as they become due and payable, the department may adjust
the amount of income required to be withheld to also satisfy the arrearage, as provided in this
part.

(3) An income-withholding order terminates only when the department is no longer authorized
under the law to collect support or, when appropriate, services rendered under 40-5-203 have
come to an end or when the obligation to pay support is terminated and all arrearages are paid in
full, whichever occurs first.

(4) The payment in full of any arrearage amount may not be the sole basis for termination of
withholding as long as there is a support obligation enforceable by the department.

Part 6. Civil Contempt for Nonsupport
40-5-601. Failure to pay support -- civil contempt.

(1) For purposes of this section, "support” means child support; spousal support; health
insurance, medical, dental, and optical payments; day care expenses; and any other payments due

as support under a court or administrative order. Submission of health insurance claims is a
support obligation if health insurance coverage is ordered.



(2) If a person obligated to provide support fails to pay as ordered, the payee or assignee of
the payee of the support order may petition a district court to find the obligated person in
contempt.

(3) The petition may be filed in the district court:

(a) that issued the support order;

(b) of the judicial district in which the obligated person resides; or

(c) of the judicial district in which the payee or assignee of the payee resides or has an office.

(4) Upon filing of a verified petition alleging facts constituting contempt of the support order,
the district court shall issue an order requiring the obligated person to appear and show cause why
the obligated person should not be held in contempt and punished under this section.

(5) The obligated person is presumed to be in contempt upon a showing that:

(a) there is a support order issued by a court or administrative agency of this or another state,
an Indian tribe, or a country with jurisdiction to enter the order;

(b) the obligated person had actual or constructive knowledge of the order; and

(c) the obligated person failed to pay support as ordered.

(6) Certified payment records maintained by a clerk of court or administrative agency
authorized by law or by the support order to collect support are admissible in a proceeding under
this section and are prima facie evidence of the amount of support paid and any arrearages under
the support order.

(7) Following a showing under subsection (5), the obligated person may move to be excused
from the contempt by showing clear and convincing evidence that the obligated person:

(a) has insufficient income to pay the arrearages;

(b) lacks personal or real property that can be sold, mortgaged, or pledged to raise the needed
sum;

(c) has unsuccessfully attempted to borrow the sum from a financial institution;

(d) has no other source, including relatives, from which the sum can be borrowed or secured;

(e) does not have a valid out-of-court agreement with the payee waiving, deferring, or
otherwise compromising the support obligation; or

(f) cannot, for some other reason, reasonably comply with the order.

(8) In addition to the requirement of subsection (7), the obligated person shall also show by
clear and convincing evidence that factors constituting the excuse were not occasioned or caused
by the obligated person voluntarily:

(a) remaining unemployed or underemployed when there is employment suitable to the
obligated person's skills and abilities available within a reasonable distance from the obligated
person's residence;

(b) selling, transferring, or encumbering real or personal property for fictitious or inadequate
consideration within 6 months prior to a failure to pay support when due;

(c) selling or transferring real property without delivery of possession within 6 months prior to a
failure to pay support when due or, if the sale or transfer includes a reservation of a trust for the
use of the obligated person, purchasing real or personal property in the name of another person or
entity;

(d) continuing to engage in an unprofitable business or contract unless the obligated person
cannot reasonably be removed from the unprofitable situation; or

(e) incurring debts subsequent to entry of the support order that impair the obligated person's
ability to pay support.

(9) If the obligated person is not excused under subsections (7) and (8), the district court shall
find the obligated person in contempt of the support order. For each failure to pay support under
the order, the district court shall order punishment as follows:

(a) not more than 5 days incarceration in the county jail;

(b) not more than 120 hours of community service work;

(c) not more than a $500 fine; or

(d) any combination of the penalties in subsections (9)(a) through (9)(c).

(10) An order under subsection (9) must include a provision allowing the obligated person to
purge the contempt. The obligated person may purge the contempt by complying with an order
requiring the obligated person to:

(a) seek employment and periodically report to the district court all efforts to find employment;

(b) meet a repayment schedule;

(c) compensate the payee for the payee's attorney fees, costs, and expenses for a proceeding
under this section;



(d) sell or transfer real or personal property or transfer real or personal property to the payee,
even if the property is exempt from execution;

(e) borrow the arrearage amount or report to the district court all efforts to borrow the sum;

(f) meet any combination of the conditions in subsections (10)(a) through (10)(e); or

(g) meet any other conditions that the district court in its discretion finds reasonable.

(11) If the obligated person fails to comply with conditions for purging contempt, the district
court shall immediately find the obligated person in contempt under this section and impose
punishment.

(12) A proceeding under this section must be brought within 3 years of the date of the last
failure to comply with the support order.

Part 7. Suspension of Licenses for Nonsupport
40-5-701. Definitions.

As used in this part, the following definitions apply:

(1) (a) "Child" means:

(i) a person under 18 years of age who is not emancipated, self-supporting, married, or a
member of the armed forces of the United States;

(ii) a person under 19 years of age who is still in high school;

(iii) a person who is mentally or physically incapacitated when the incapacity began prior to that
person reaching 18 years of age; and

(iv) in IV-D cases, a person for whom:

(A) support rights are assigned under 53-2-613;

(B) a public assistance payment has been made;

(C) the department is providing support enforcement services under 40-5-203; or

(D) the department has received a referral for IV-D services under the provisions of the
Uniform Interstate Family Support Act, the Revised Uniform Reciprocal Enforcement of Support Act,
the Uniform Reciprocal Enforcement of Support Act, or Title IV-D of the Social Security Act.

(b) The term may not be construed to limit the ability of the department to enforce a support
order according to its terms when the order provides for support extending beyond the time the
child reaches 18 years of age.

(2) "Delinquency" means a support debt or support obligation due under a support order in an
amount greater than or equal to 6 months' support payments as of the date of service of a notice
of intent to suspend a license.

(3) "Department” means the department of public health and human services.

(4) "License" means a license, certificate, registration, permit, or any other authorization issued
by an agency of the state of Montana granting a person a right or privilege to engage in a business,
occupation, profession, recreational activity, or any other privilege that is subject to suspension,
revocation, forfeiture, termination, or a declaration of ineligibility to purchase by the licensing
authority prior to its date of expiration.

(5) "Licensing authority" means any department, division, board, agency, or instrumentality of
this state that issues a license.

(6) "Obligee" means:

(a) a person to whom a support debt or support obligation is owed; or

(b) a public agency of this or another state or an Indian tribe that has the right to receive
current or accrued support payments or that is providing support enforcement services under this
chapter.

(7) "Obligor" means a person who owes a duty of support or who is subject to a subpoena or
warrant in a paternity or child support proceeding.

(8) "Order suspending a license" means an order issued by a support enforcement entity to
suspend a license. The order must contain the name of the obligor, the type of license, and, if
known, the social security number of the obligor.

(9) "Payment plan" includes but is not limited to a plan approved by the support enforcement
entity that provides sufficient security to ensure compliance with a support order and that
incorporates voluntary or involuntary income withholding under part 3 or 4 of this chapter or a
similar plan for periodic payment of a support debt and, if applicable, current and future support.

(10) "Recreational activity" means an activity for which a license or permit is issued by the
department of fish, wildlife, and parks under Title 87, chapter 2, part 6 or 7, except 87-2-708 or
87-2-711, or under 87-2-505, 87-2-507, 87-2-508, or 87-2-510.



(11) "Subpoena™ means a writ or order issued by a court or the department in a proceeding or
as part of an investigation related to the paternity or support of a child that commands a person to
appear at a particular place and time to testify or produce documents or things under the person's
control.

(12) "Support debt" or "support obligation” means the amount created by the failure to provide
or pay:

(a) support to a child under the laws of this or any other state or under a support order;

(b) court-ordered spousal maintenance or other court-ordered support for the child's custodial
parent; or

(c) fines, fees, penalties, interest, and other funds and costs that the support enforcement
entity is authorized to collect by the use of any procedure available to the entity for the payment,
enforcement, and collection of child support or spousal maintenance or support.

(13) "Support enforcement entity" means:

(a) in IV-D cases, the department; or

(b) in all other cases, the district court that entered the support order or a district court in
which the support order is registered.

(14) (a) "Support order" means an order that provides a determinable amount for temporary or
final periodic payment of a support debt or support obligation and that may include payment of a
determinable or indeterminable amount for insurance covering the child issued by:

(i) a district court of this state;

(ii) a court of appropriate jurisdiction of another state, an Indian tribe, or a foreign country;

(iii) an administrative agency pursuant to proceedings under Title 40, chapter 5, part 2; or

(iv) an administrative agency of another state or an Indian tribe with a hearing function and
process similar to those of the department.

(b) If an action for child support is commenced under this part and the context so requires,
support order also includes:

(i) judgments and orders providing periodic payments for the maintenance or support of the
child's custodial parent; and

(ii) amounts for the recovery of fines, fees, penalties, interest, and other funds and costs that
the support enforcement entity is authorized to collect by the use of any procedure available to the
entity for the payment, enforcement, and collection of child support or spousal maintenance or
support.

(15) "Suspension" includes the withdrawal, withholding, revocation, forfeiture, or nonissuance
of a license and license privileges.

(16) "Warrant" means a bench warrant, a warrant to appear, an order to show cause, or any
other order issued by a court relating to the appearance of a party in a paternity or child support
proceeding.

(17) "IV-D case" means a case in which the department is providing support enforcement
services as a result of:

(a) an assignment of support rights under 53-2-613;

(b) a payment of public assistance;

(c) an application for support enforcement services under 40-5-203; or

(d) a referral for services from an agency of another state or an Indian tribe under the
provisions of the Uniform Reciprocal Enforcement of Support Act, the Revised Uniform Reciprocal
Enforcement of Support Act, the Uniform Interstate Family Support Act, or Title IV-D of the Social
Security Act.

40-5-702. Notice of intent to suspend license.

(1) Upon the petition of an obligee alleging the existence of a delinquency or upon the failure of
an obligor to comply with a subpoena or warrant, a support enforcement entity may issue a notice
of intent to suspend a license.

(2) The notice must be served upon the obligor personally or by certified mail and may:

(a) in a IV-D case, be incorporated into any notice served under Title 17, chapter 4, part 1, or
Title 40, chapter 5, part 2 or 4;

(b) in all other cases, be combined with any other enforcement proceeding.

(3) The notice must state that the obligor's license will be suspended 60 days after service
unless within that time the obligor:

(a) pays the entire support debt stated in the notice;

(b) enters into a payment plan approved by the support enforcement entity;



(c) complies with the subpoena or warrant; or

(d) appears and shows cause in a hearing before the support enforcement entity under 40-5-
703 that suspension of a license is not appropriate.

(4) In a IV-D case, the notice must advise the obligor that hearings conducted under 40-5-703
are subject to the contested case provisions of the Montana Administrative Procedure Act.

40-5-703. Hearing -- order suspending license.

(1) To show cause why suspension of a license would not be appropriate, the obligor shall
request a hearing from the support enforcement entity that issued the notice of intent to suspend
the license. The request must be made within 60 days of the date of service of the notice.

(2) Upon receipt of a request for hearing from an obligor, the support enforcement entity shall
schedule a hearing for the purpose of determining if suspension of the obligor's license is
appropriate. A court hearing may be conducted by teleconferencing methods. A department
hearing must initially be conducted by teleconferencing methods and is subject to the Montana
Administrative Procedure Act. The support enforcement entity shall stay suspension of the license
pending the outcome of the hearing.

(3) The only issues that may be determined in a hearing under this section are the amount of
the support debt or support obligation, if any, whether or not a delinquency exists, whether or not
the obligor has entered into a payment plan, and whether or not the obligor failed to comply with a
subpoena or warrant.

(4) If an obligor fails to respond to a notice of intent to suspend a license, fails to timely
request a hearing, or fails to appear at a regularly scheduled hearing, the obligor's defenses,
objections, or request for a payment plan must be considered to be without merit and the support
enforcement entity shall enter a final decision and order accordingly.

(5) If the support enforcement entity determines that the obligor owes a delinquency and that
the obligor has not entered into a payment plan or that the obligor failed to comply with a
subpoena or warrant, the support enforcement entity shall issue an order suspending the obligor's
license and ordering the obligor to refrain from engaging in the licensed activity. The support
enforcement entity shall send a copy of the order suspending a license to the obligor and shall
notify the licensing authority in writing of the suspension. Notification to the licensing authority is
not required if the support enforcement entity has previously suspended the license of the obligor
and the suspension is still in effect.

(6) The determinations of the department under this section are a final agency decision and are
subject to judicial review under 40-5-253 and the Montana Administrative Procedure Act.

(7) A determination made by the support enforcement entity under this part is independent of
any proceeding of the licensing authority to suspend, revoke, deny, terminate, or renew a license.

40-5-704. Suspension, denial, and nonrenewal of licenses.

(1) Upon receipt of the notice of suspension of the license under 40-5-703(5), a licensing
authority shall implement the suspension of the license by:

(a) determining if it has issued a license to the obligor whose name appears on the notice;

(b) entering the suspension on the appropriate records;

(c) reporting the suspension as appropriate;

(d) making good faith efforts to deny recreational activity licenses for the next applicable
license year; and

(e) if required by law, demanding surrender of the suspended license.

(2) An order issued by a support enforcement entity under 40-5-703 suspending a license and
the notice of suspension given under 40-5-703(5) must be processed by the licensing authority
without an additional review or hearing involving the licensing authority concerning suspension of
the license.

(3) Notwithstanding the provisions of any other law setting terms of suspension, revocation,
denial, termination, or renewal of a license, an order issued by a support enforcement entity
suspending a license must be implemented by the licensing authority and continues until the
support enforcement entity advises the licensing authority that the suspension has been stayed or
terminated.

(4) In the event that a license is suspended, any funds paid by the obligor to the licensing
authority for costs related to issuance, renewal, or maintenance of a license may not be refunded
to the obligor.



(5) Unless an order staying suspension of a license is in effect, an obligor who continues to
engage in the business, occupation, profession, recreational activity, or other licensed activity while
the obligor's license is suspended under this section is guilty of a misdemeanor and upon conviction
shall be punished by a fine of not less than $250 or more than $500 or by imprisonment in the
county jail for a term not to exceed 6 months, or both. Upon conviction of a second or subsequent
violation, the obligor shall be punished by a fine of not less than $500 or more than $2,000 or by
imprisonment in the county jail for a term not to exceed 1 year, or both. The support enforcement
entity or the licensing authority may elect the remedy under this section or any other remedy
provided for engaging in a licensed activity without a license or while the license is suspended.

(6) The licensing authority is exempt from liability to the licensee for activities conducted in
compliance with this part.

(7) The licensing authority has no jurisdiction to modify, remand, reverse, vacate, or stay the
order of the support enforcement entity suspending a license.

(8) To the extent that inconsistencies exist between this part and the procedural requirements
for suspension of a license issued by the department, this part supersedes those requirements.

40-5-709. Nondisciplinary suspension for failure to pay child support.

Notwithstanding any other provision of this title, the support enforcement entity has the authority
to suspend a license or privilege to obtain a license under this part without any action by the
licensing authority. The licensing authority shall, upon receipt of notice of suspension of the license
under 40-5-703(5) from the support enforcement entity, suspend the license or privilege to obtain
a license of the named individual. The suspension must be nondisciplinary for professional or
occupational licenses, and the provisions of 2-4-631 do not apply.

40-5-710. Stay of suspension of license -- payment plan -- hardship.

(1) An obligor may at the time of the hearing conducted under 40-5-703 or, except for a
recreational activity license, at any time after the hearing, petition the support enforcement entity
for an order staying suspension of the license.

(2) The support enforcement entity shall consider the obligor's petition for a stay separately
from any determination on whether suspension of a license is appropriate.

(3) The support enforcement entity may stay suspension of a license upon a showing that
suspension or continued suspension of a license would create a significant hardship to the obligor,
to the obligor's employees, to legal dependents residing in the obligor's household, or to persons,
businesses, or other entities served by the obligor.

(4) A stay terminates upon:

(a) termination of the circumstances upon which a hardship is based;

(b) failure by the obligor to abide by the terms and conditions of a payment plan; or

(c) the date of termination, if any, provided in the order staying suspension of the license.

(5) If the licensing authority has been notified of an order suspending a license, the support
enforcement entity shall notify the licensing authority of any stay or reinstatement unless the
support enforcement entity has suspended the license of the obligor for another delinquency or for
failure to comply with a subpoena or warrant and the suspension for the other delinquency or
failure to comply with a subpoena or warrant is still in effect. The support enforcement entity shall
send a copy of any order staying or reinstating suspension of the license to the obligor.

(6) (a) Upon receipt of a notice staying or reinstating suspension of the license, the licensing
authority shall:

(i) enter the information on appropriate records;

(ii) report the action as appropriate; and

(iii) demand surrender of the suspended license or return the reinstated license.

(b) Further action by the licensing authority is not necessary to implement the stay or
reinstatement of suspension of the license.

40-5-711. Termination of order to suspend license.

(1) Except as provided in subsection (3), when the support enforcement entity determines that
the support debt or support obligation is paid in full or the obligor has complied with the subpoena
or warrant, it shall terminate the order suspending the license. The support enforcement entity
shall send a copy of the order terminating the suspension of the license to the obligor.



(2) Entry of an order terminating suspension of a license does not limit the ability of a support
enforcement entity to issue a new order suspending the license of the same obligor in the event of
another delinquency or failure to comply with a subpoena or warrant.

(3) A suspension of a recreational activity license is effective for the license year. The
suspension does not terminate if the support enforcement entity determines that the support debt
or support obligation is paid in full or the obligor has complied with the subpoena or warrant.

40-5-712. Fees.

A licensing authority subject to this part may charge the obligor a fee to cover the administrative
costs incurred by the licensing authority under this part. Fees collected pursuant to this section by
a licensing authority with a state special revenue fund must be deposited in the state special
revenue fund for the use of the licensing authority to pay the costs of administering this part.

40-5-713. Rulemaking authority.
The department shall adopt rules necessary for the implementation and administration of this part.

The licensing authority shall adopt rules necessary for the implementation and administration of
this part.



